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ABSTRACT

: The assistance program to American Indians enrolled
in public schools, known as the Johnson-O'Malley (JOM) Program, has
drawn increasing attention in recent years for Indian people, the
general public, and the Bureau of Indian Affairs (BIA). This has
resulted in the need for changes in the BIA Manual and the Code of
Federal Regulations (CrR) material dealing with these programs and
funds. Beginning with the passage of the JOM Act in 1934, this
document explains the original act and its revisions, including its
initial intent. Up to the FY 1975 appropriation, the position o¢f the
Administration and Congress has been that the JOM program is intended
for public school Indian children who live on or near reservations.
There has been, though, considerable expression of a desire to expand
the program beyond the present eligibility restrictions and to
include Indian children wherever they may live, so long as they are
from a federally recognized tribe. The BIA has instigated assessments
and audits aimed at improving the JOM program and is now working to
change the CFR so that it better reflects the many changes that have
been and may be made relative to the program. The report includes
many of the various memos, drafts, proposed budgets and legislation,
and reactions to proposed regulation changes. These cover special
education programs, authority and definitions, contract eligibility,
community participation, and general contract requirements. (KM)
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FOREWORD

The program of assistance to Indians enrolled in public schools,
commonly referred to as the Johnson 0'Malley Program, has drawn
increasing attention in recent years from Ind1an people, the
general public, and from the BIA.

This has resulted in the recognition of the need for changes in the
BIA Manual and CFR material dealing with the programs and funds
administered under the Johnson 0'Malley authority.

The historical account contained in this document will, it is
hoped, assist interested persons to understand the significance of
past developments, and the rationale for the current situation.

Dr. Clennon E. Sockey
Director, Office of
Indian Education Programs
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AN OVERVIEW OF DEVELOPMENTS

An Act authorizing contracting for certain services to be provided to eligible
Tndians, (the Johnson 0'Malley Act), April 16, 1634, as amended by the Act of
June 4, 1936, was implemented by Part 33, Title 25, Enrollment of Indians in

Public Schools.

Authority under this Act was quite broad, but the regulations in Part 33,
Title 25, Timited expenditures to eligible public school districts containing
large blecks of non-taxable Indian-owned land and large numbers of Indian
children. '

P

» TheYOrigina? intent was to transfer Indian students from fedéra]]y operated

schools to public schools and to reimburse the school districts for loss of

tax revenue and to enable them to provide the same basic education program to
Indian stidents that public schools were providing to all other students.
Stated BIA and Departmental objectives were to encourage and assist Indians to
"gnter the mainstream of American life" - adopt the non-Indian culture - become
"self-sufficient." .

Once the transfer to a public school was accomplished, little attention was
given to educational progress of the Indian students; Indian parents, generally
were not sufficiently aware of specific educational needs of their children,

. and most parents assumed that if their children stayed in school, "everything
would be alright.”

In 1957, some public school districts became eligible to receive funding under
F.L. 874 because of "Indian impact" - loss of revenue because of non-taxable
lands, and their obligation to educate increasing numbers of Indian students.
At first, it was thought that no more "Johnson 0'Malley" funding would be
necessary.

However, two factors were soon recodnized:

a (1) In school districts composed almost entirely of Indian land
with Tittle or no tax base, P.iL. 874 payments and other income
were insufficient to operate schools.

(2) Cost of operation in isolated areas was far greater than in
more populous areas, and the Federal Government has recognized
a special responsibility to help meet these costs (see attached
statement - Secretary of the Interior).

Therefore, "Johnson 0'Malley" payments were continued. The regulations, last
revised in 1957, do not adequately define contracting authorities, do not
clearly establish responsibilities, do not provide for monitoring, and
auditing contracts, do not relate to contracting with Indian groups and do
not provide for Indian decision-making. .

This has created real difficulties in administration of the program and has
pointed up the urgent need for revision of these regulations. This need was
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further pointed out by the court cases, including the Natonabah, Molly Hootch
and Denetclarence cases, which were filed alleging misuse of JOM funds, An
Even Chance Study and Report made in 1970, and the Office of Survey and Review
JOM Audits which were requested by the BIA starting in 1971.

The Kennedy Sub-Committee Report also dealt with Indians in public schools.

It was from this effort that the Indian Education Act of 1972 was passed. This
Act established the Bureau of Indian Education in the Department of Health,
Education and Welfare, USOE, and legally created another Federal Agency to deal
with the education of Indian children. Thus far, the USOE has dealt extensively
with urban based Indian populations.

Another factor which pointed to the need for making the regulations more defi-
nitive and explicit came as a direct result of the emphasis on local Indian
participation and decision-making. Until about 1971, the program of assistance
to Indians in public schools was determined almost entirely by agreement between
BIA program officials and public school officials, either at “":e State of local
district level. A change in direction was effected through discussions with
Area Offices and directions regarding procedures contained in memoranda of
February 22, 1972, and June 26, 1973. Starting in 1971, locally elected Indian
Advisory Schoo] Boards began mak1ng their wishes known and this resulted in the
court syits mentioned above, An Even Chance, etc.

These actions clearly pointed out the need for authorizing fund1ng for special
need programs - programs relacing more closely to the financial needs of the
parents, and the ecducational needs of the Indian students rather than programs
simply related to the financial needs of the public school districts. Present
JOM regulations are almost entirely related to the school districts’

financial needs. _

Another reason for revision of the JOM regulations was the recent emphasis on
contracting with Indian groups for the administration of JOM funds. Present
regulations do not allow sufficient latitude in these contracts, although Indian
groups have now contracted for administration of this program in North Dakota,
South Uakota, Nebraska, New Mexico, Minnesota, Wisconsin, and California, and
other groups are seriously ccnsidering submitting proposals. These contracts
represent another step toward Indian control and decision-making.

The current effort at revision of the JOM regulations was begun in 1972,

Since then, at Tleast 14 drafts have been written. In February 1974, a proposed
revision was published in the Federal Register and comments were solicited.
Comments were received from many sources, and a Committee was established to
review the comments and revise the proposed regulations. In this process
several opposing viewpoints emerged. These included:

(1) Service extended to Indians "throughout the U.S." vs. Tlimiting
services to Indians "on or near reservations."

(2) Service extended to tribal and Indian corporations operating
private schools vs. limiting services to public schools.

(3) Service extended to pre-school programs vs. limiting services
to programs which public schools have authority to operate.




(4) Priority given to "special need" programs vs. prierity
given to "basic support" programs.

(5) Services to be for "exclusive benefit" of Indian students
vs. service which might invovle some non-Indians.

(6) Approval by Indian Advisory Boards of all JOM programs and
expenditures, vs. approval of special need programs only.

To compliment and lend direction to the efforts at program revision, the
Bureau has been developing an evaluation design and process for the Johnson
0'Malley Program for the past two years. The first part of the program was
devoted to determining the overall scope of activities and accurately des-
cribing progress. One Area Office (Muskogee) has developed and tried out an
Area level evaluation process. The Central Office has developed a tentative
evaluation report form and is in the process of reviewing 1t critically
relative to revisions and further tryouts.

Due to the extreme complexity of the program, it is anticipated that it will
take an additional two developmental years before adequate recurring evalua-
tive data becomes available. Nevertheless, a beginning has been made to
develop evaluation data that reflect benefits to Indian children participating
in JOM activities in public schools. There has been improved fiscal account-
ing procedures at the Central Office level of cperation in order to develop
more reliable and up-to-date information. A1l of these activities have pro-
vided a stronger data source for the Congress and the Administration. For
example, an extensive survey of educational need relative to the JOM program in
California was conducted and this provided a sound base relative to the return
of this state to the program. Also, an extensive national survey was made of
needed construction in public schools in which significant numbers of Indian
children were enrolled. This has been provided to the Congress and the admini-
stration for purposes of planning new construction.

Recently, the Bureau conducted a review of the JOM program to determine the
possible conflict or duplication regarding the Title IV program in USOE (Indian
Education Act of 1972). This report revealed that as administered, there was
no conflict or overlap of program. Currently, the Bureau is working jointly
with Title IV personnel on an indepth survey of education of Indians in public
sghoo]s., The results of this should be available sometime this coming fall,
1974, '

SUMMARY

Up to now, the position of the Administration and the Congress has been that
the JOM program is intended for public school Indian children who 1ive on or
near reservat1ons The 1975 Fiscal Year appropriation is based on this
position.

The basic legislation, which dates back to 1934, is flexible and could be in-
terpreted differently so as to include Indian children living in cities and
towns removed from a reservation land base.

There has developed considerable expression of a desire to expand the program
to go beyond the present restrictions on eligibility and to include Indian
children wherever they may.live, so long as they are from a federaT]y recognized
“ribe. .
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There has been legislation enacted by the Congress, {Indian Education Act of
" 1972), to generaliy liberalize Federal support to Indian education. There is
pending legislation relative to expansion and changes in the JOM program.
Possible new needs have emerged.

The Bureau of Indian Affairs has been changing the JOM program and has insti-
gated assessments and audits aimed at improving the situation. They are coope-
rating with a joint USOE study of the public school education of Indian
children. They are now working to change the Code of Federal Regulations so
that it better reflects the many changes that have been made and may be made
relative to the program.
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Authorizing the Secretary of the Interior to arrange with States oy Territories
for the education, medical atteation, relief of distress, and social welfare
ef Indiens, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States

. of Averica in Congress assembled, That the Sccrectary of the Interior is hereby
authorized, in his diseretion, to enter into a contract or contracts with any
State or Territory having legal authority so to do, for the education, medical
ettention, agricultural assistance, and social welfare, including relief cf
distress, of Indians in such State or Territory, through the quelified agencies
of such State or Territory, and to expend under such contract or contracts,
moncys eppropriated by Congress for the education, medical attention agric cul-
tural ass:.stance, and social 1welfa.re, including relnef of dlS uress, of Indians
in sucn State. i

Sec. 2. That the Secretary of the Interior, in msking any contract herein
authorized with any State or Territory, may permit sich State or Territery to
utilize for the purpose of this Act, existing scheol buildings, hospitals, and
other facilities, eand all equipment therein or appertaining thereto, including
divestock and other personal property ovned by the Gvernment, under such terms
and conditions as may be agreed upon for their use and maintenance.

Sec. 3. That the Secretary of the Interior is hereby authorized to perform
any and all acts and to make such rules and regulations, 'ineluding minimum stand
erds of service, as may be necessary and proper for the purpose of carrying the
provisions of this Act into effect: Provided, That such minimum standards of
service are not less than the highest maintained by the States or Territories

~with which said contract or coniracts, as herein provided, are executed.

" Sec. k. That the Secretary of the Intericr shall report annually to the
Congrese any contract or contracts made under the provisions of thls Act, and -
the moneys expénded thereunder, . .

Bec. 5. That the provisions of this Act shall not apply to fhe State of

-Ok\shoma. . _ .
Approved, April 16, 193L. . . .
. . (cory)
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Indians

PART 33—ENROLLMENT OF INDIANS
IN PUBLIC SCHOGLS

Deflinttions.
Pultilic sehool enruilment.
Statechool aws.
Conrtracts with public Schoals.
General requirements tor contraets,
Public sehods use of Fedems! schas
property.
ADTRORTT: The provistons of this Part 43
tssued under sec. 3. 48 Stat. 596, as amended;
35 V.S.C. 444, uniets otherwise noted.

SoLecr: The provistons of thts Part 38
appmar at 22 FR. 10533, Dec. M, 1957, uniess
stherwise noted.

- $§33.1 Definitioms.

331
32
n2
34
33.%
e

Whenever used in this part the tem\;‘\

defined in this section shall have the
maaning herein steted:

taj “State” means the State, Terri-
tory, or school district esntracting for
the cavcation of Indian children.

th? A “school district” is the loca.
unit of school administration as definad
by the laws of the State in which i is
Jocated.

5.13.?. Public schoo] enralinwent.
Enroliment of Indian children fn pub-

le schools shall be encovragesd where

such schiocls are adequate and accessible,
. §33.3 Swte school laws.

All Indians as citizens of the State

- whereln they reyide shall be amenable
to the school laws of such Siate. Em-
ployees of any Stale may be permitted
to eater upon indian triba) lands. res-
ervations, or allstments therein ¢a) to
inspect eductionxl condttions or (b to
emrforce Lhe penslties of Statw compulsory
school atiendance laws 2gainst Indian
children, and parents. pr other
In loco paiintis, eXcept that the pro-
visions of -this Section shall not apply
to Indlans of any iribe tn which o duly
constituted governing bedy exists until
such hody hag, adepted a resolution con-
serting to Such applicatis.
160 Stat. 962; 25 U. S. C. 231) .
£33.38 Comradis with publieschnols

(2) Centracts may be enterest into un-
der the pmvisions of the act of April 16,
1924 (48 Swat. 5351, 35 amended by the
acl of June 4. 1936 {2% Star. 1158. 25
U.S. C. 4::2-156), withy the authorities of
any State for the alucation of Indian
children of one-fourth or more degree

Incdian klood, unless exeepted by law, and
to expend under such eanDRCIS 1NMNICS
apprepilated by Congress for such pur-

e o

Chapicr I—Burcau of Indian Affairs

poses and to permit the use of existing
Federal Indian schodl facilitles and
equipment by the 1ocal schaol authorities
gnder such terms g5 may ha agreed upon.

(b} The program wilt be administersd

accomivodate unmet financis] needs
of gchoat districls Telsted 4o the prosente
of large binels_nf nontaxahie Indian-
gwhed property_jn the district and irely-
fively large numbess of indian children
which create situations whieh local funds
are inadequate to meet. This Federal
asistance program shall be based on
the need of the district for supplemental
funds to maintain an adequate schoal
f.:0r evidence of rewonablie tax effort
and receipt of afl other aids 1o the dis-
trict without reflection on the status of
Indian chidren. .

(¢) When school districts aeducating
Indian children are eligible for Federal
aid under Pubtic Law 874, 8lst Congress

. (6% Stat. 11an), as amended, supple-

mental ald under the aet of April 16,
1934, supra, will be limited to meeting
educational problems under extraordi-

° nary oy exteptional cizcumstances.

persony

{22 P.R. 10¥33. Dec. 24, 1957, a3 amended at
23 F.R. 79086, Sept. 13, 19581

$33,5 Genernl requirements for cone
wacs.

ta) State plan. To become eligible
to participate in contract funds a Siate
shall formulate a plsn for the distribue
tion of comtract funds to local schosl
units, which shall be acceptable to the
Capninissioner of Indian Aflairs or his
authorized representative.

\b) Budget esltmptzs "and -reports.
Each State having a contract covering
cducation in accordance with this part
shall submit such budpeds. esiimates. and
reporis as may he required by the Com-
missiener of Indian Affairs or his au-
thorized representative.

tc) €qval educatioval opportunilies.
Contracts chall specify that educsdion
for indian children in public schools
within the State shall he provided upon
the samc terms and under the samne con-~
ditions -that apply to sll other citizems
of the State

W) Uniform application of State law.
States entering into 8 contract under the
provisions of this part sball agree that
schools reeeiving Indian children, In-
cluding these comivg from indlan res-
ervatians, shall receive 3il 3id from the
State. gnd other proper Sources other
than this contract, which other Simifgr
schools of the State are etrtitled 4o re-

b

53
ceive. In no ingtance shall there
discrimination by the State or sutcig
sion thereof against Indians or i1 -
suprort of school)s receiving sugh N
dlans, and suchh schools shall recc
State and other non-Indian Iure
funds or aid to .which schools
entitled. ,

(e) EQucational standards, The St

shall provide in all schools that h:f

Indian pupils adequate standazds

educational service, such standarcs

be equal to those required by the St 88
in respect to profescional preparation |
teachers, scheal equipment. and zupni
text and lthrary beoks, and construct |
and saniiation of buildings, ’

) Federal cooperation and {rsp
tion. Schools in which Indian child |
are .enrolled shall be cpen to visils
observation and consultation by duly §
credited representatives of the Fed:
Govesxnment. .

(g Inspectiom of programs, I
State having a condract coverins edu i
tion in accordanee with this part st

. make available to duly accreditcd cff

[Lad

ployees of the Bureau of lndian A3
such records and reports as may b2 i
essary to enable them to conduct insn
tions of the school program relatcd
the contracts.

§ 336 Public school use of Fed
schnol property.

The use of federally owned fhctit
for puhlic sthool purpases may bte
thorized when not needed for red:
sctivities.  Transfers of title to' s
facllities may be arranged under
provisions of the act of June 4, 1933
Stat. 4.

) Insurance covering nonexnend:
properly. When nsaexpendalle G
ernment property is turned over to pu
school authorities under a permit.
pexmities shall insure such p.on:i
egainst damage by five, windstorin,
toynado in amounis and with compa:
saugfactory to the superintendent
ullleer in ¢harge of the Indian arc
charged with responsibitity for tiic p:
erty. In care of damage or destruc
of such properiy by iire, windstorm
tornndo, the insurance money colle:
ehoil be expended only for repris or
placement of such property: olher
ingurance procecds shall ke 1eniltte
tine Bureau.

() Maintenance of buildings,
Statr shall maintain the eraperty i
reasonable state ol repair.
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. Section 101, General Information Pelative to Progran.

L 01 Objectives., The basic educational cbjective of the Bureau of Indian
. Affairs Is to assurz zdequaie educational opportunitics for all
Indian children of ons-fourth or more degree of Indian bleood within
“the continsntal United States and Alaska., This basic objective
includes the following: :

) A. To obtain school facilities for eligible Indian children not
S now ‘in .achool.
(1) Te increase enrollment of ch"ldren in avan.lable publ:n.c ano’x
: Fedaral schocls.

(2, To szcure construction of needed school plants through
T applicable laws and appropriations, For example, Public
: A .- * Law 815, Blst, Cong. (6L Stai. 957) as amended August 8,
R 1953 (67 Stat, 522), and Navajo-Hopi Rehabilitatiem Act
: - , 81st Cong. (&L Stat, h.;)

(3) To provide temporary facilities to meet emergency situatien
(k) To initiate other less traditional arrangements for pro-

. _ viding educational oportunities for children in isolated
. N Iamily unltu.

. B, To carry out an effective program for children in Fedaral
- . schools designed o prepare Indians for successful living.

(1) To develop in children basic academic skills,
(2) To give children an understanding of the social and
economic world and to help them secure improved standards

_of living,

(3) To develop understandings and practlces which will assure
optimum health.

(L) To provide vocaticnal treining which will qualify youth
for gainful employment.

(5) To provide adequate training for students desiring to
- enter special schools aad institutiens of higher learning.

pec ¢ 195y (179 7 e ——————— ‘
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PART 1I EDUCATION

Section

CHAPTER 1 ADMINISTRATIVE ORGANIZATION 101.01D,

(6) To make available financial aid and other assistance 4o
qualified students seeking advanced training.

(7) To provide guides for planning ani eonducting local
school programs based on the nesds of children.

(8) To develop materials and teaching aids,

" (9) To provide opportunities for professional growth of
employees through in-service training, conferences,
seminars, workshops, meetings, advanced courses,

(10) To provide for research and surveys.

(11) To provide technical consultation in guidance, health
education, home living, and other fields,

C. To secur:z Jor all Indian childwven the educational opporﬁun—
ities ;viwvided for other citizens through our system of public
education, : . :

(1) To transfer the operation of Federal schools and school
plants to public school distriets through orderly pro-
cedure, .

(a) To secure the active parlicipation of local Indians,
employees, and public school cfficials and patrons
in all phases of the transfer.

(b) To prepose transfers to Local scheol districts title
to school lands and property. .

. (2) To assure adequate education2) programs in public schools
o enrolling Indiam children.

(3) To provide financial aid to qualifying public schools, —

D, To cevelep on the part of Indiaen groups, State and local
school officials recognition and acceptance af their full
responsibilities for the education of Indians.

(1) To furnish adequate information concerning responsi-
bilities and pertinent fachs needed for determining
‘decisions, '

(2) To cooperate with ather'groups in formulating principles
Q " underlying responsibilities,

1553 . ‘ 8
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HOL YI.- COMMUNTTY SERVICES

. PART IT  EDUCATION
. Section
CHAPTER 1 ADMINISTRATIVE_ORGANIZATION 101,02

- —  ———— . e

1

E. To retain the valuable elements of Indian life amd to strengthen
" the pride of lpdian groups and the recognition by nan-Indians as
to the contributiorn of the Indian heritage to the national life.

(1) To include information regarding the various Indian cultuves
in the school curriculum,

(2) To interpret Indian cultvral values to non-Imdian groups, —

¥. To secure regular schogl attendance of all Indian children until
they gradvate,

- e pew e

(1) To coopevate with parent-teacher associations and local |
organizations in secuving acceptance by Indians of rnsponsl—
bility for regular attendance.

(2) To cooperate with efficials in secoring enforcement of
applicable atiendance laws when other means fail,

G. To appraise periodically the need for boarding schools,

(1) To accept applicante for boarding schools on thas basig
cf established criteria and admit only those for whon
adequate provision cannot otherwise be made.

(2) To close boarding schools which established eriteria
indicate are mo longer needed.

.02 Awthoritv. Administration of the Indian School Service is vested
in the Commisssoner of Indian Affairs, subject to the direction
of the Secretary of the Interior. (Aet 35 Stat, 72; 25 U,S5.C. 295)

.03 DPaolicy. It ehell be the policy of the Bureau of Indian Affairs to
. accomplish these objectives either directly sr by arrangements with
States, public oc mission schools, Wherever adequate school facil-
ities are available, Indian children shall be enrolled in the local
public gchoo¥s, Where such facilities are not available, Indian
childrep mry be eprolled in Federal Indian schools.,

DEC 8 1953 - ' 9




EXCERPTS RE: JOM

BEST copy AVAILABLE

91T CONGRESS REPORT
1a¢ Session SENATE No. 91501

INDIAN EDUCATION: A NATIONAL
TRAGEDY—A NATIONAL CHALLENGE

1969 REPORT

OF THE

COMMITTEE ON LABOR AND

PUBLIC WELFARE
UNITED STATES SENATE

MADE BY IT8

SPECIAL SUBCOMMITTEE ON INDIAN EDUCATION
PURSUANT TO

S. Res. 80 e

(91st Cong., 1st Sess.)
(ToGETHER WITH SUPPLEMENTAL VIEWS)

A RESOLUTION AUTHORIZING AN INVESTIGATION INTO THE
PROBLEMS OF EDUCATION FOR AMRRICAN INDIANS

NoveMEER 3, 1969.—Ordered to be printed
Filed under authority of the order ¢f the Senate of November 3, 1959

VU.8. GOVERNMENT PRINTING OFFICE
WASHINGTON : 19¢9

Por sale by the Superintsndent of Documents, .8, Government Printing Office
‘Washington, D.C. 20402 - Prics §1

10

&



BEST Co .
Al g

ke AR

Gwrr

- 4. JOHNSON-O'MALLEY ACT, APRIL 18, 1934
The Johnson-O’Malley act authorized the Secretary of Interior to

contract with States or territories for the education, medics) attention,
agricultural assistsnce, and social welfare of Indians in the State.®
Tn'1936 the act wa . amended to its present form. The amendment ex-
panded the cont. cting authority of the ‘Secretary of tha Interior,
giving him the auchority to contract with State universities, colleges,
schools, or, with any appropriate State or private corporation, agency,
or institution.
- The intent of the act as expressed in the identical reports submitted
to each House of Congress, was to “arrange for the handling of certain
Indian %roblems with those States in which the Indian tribal life is
largely broken up and in which the Indians are to a considerable
extent mixed with the general population.”* The report noted that
in many areas Indians are mixed with the white population:, and there-
fore “it. becomes advisable to fit them into the general public school
scheme rather than to provide separate schools for them.” The act
thus gave legislative authority to the Bureau’s licy of gradually
turning over its education function to the public sthocls. The act
also facilitated Federal-State cooperation by making contracts negoti-
able at the State level rather than the local. It has become one of the
primary means of Federal subsidizaticn of Indian education.

In 1935, California became the first State to contract for and under
Johnson-é’Malley, and by 1940, contracts had also been negotiated
with Arizona, Minnesota, and Washington.* By 1951, 14 States and

® 48 Stat. 598, '
3.4 Bope. 864, Mar. 2, 1684, and 8. Rept. 511, Mar. 20, 1934,

Iviad.
& Felix Cohen, “Handbook of Federal Indian Law,” 1940 od,, p. 341,
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five districts within States were receiving $2,505,933 in Johnson-
O’Malley funds. The estimated expenditure for fiscal 1969 is $11,-
552,000, or approximately $174 per student.”

Since the act’s inception, the number of Indian students in public
schools has increased to about two-thirds of all Indian students. Al-
though the act brought about increased enrollment of Indians in public
schools, its success 1n meeting the educational needs of those students
is %8'?1“ to serious question.

y hasn’t the Johnson-O’Malley act dealt adequately with the
needs of Indian students? The problem lies not so much with the act
itself, ag with the manner in which it has been interpreted. For though
the language of the act is broad, its interﬁ)retation has been narrow,
and therefore the intent of the legislation has not been realized.

The Bureau of Indian Affairs, for example, has adopted & more re-
stricted eligibility requirement than that suggested by Congress. Con-
gressional intent was to service Indians in States “in which the Indian
tribal life is largely broken up and in which the Indians are to a con-
siderable extent mixed with the general populaticn.” * The Bureauw’s
Policy is to serve Indian children {one-fourth or more Indian blood)

‘whose parents live on or near Indian reservstions under the jurisdic-
tion of the Bureau of Indian Affairs.” The policy statement declarss
that “the tax-free status of land where the parents live will be the
major consideration in determining the eligibility of the childven.” 1

ﬁ% ite the act’s expressed intent to deal only with Indian n
the Johnson-O’Malley money has been traditionally used by schoo.
districts to supplement their general operating budget, thus benefiting
all their students. The Code of Federal Regulations (1958) sanctions
this:use by stating that Johnson-O’Malley money can be used to meat
the financial needs of those school districts which have “large biocks
of nontaxable Indian-owned property * * * and relativelgslarge num-
bers of Indians which create situations which local funds are inade-
quate to meet.”

Use of the money for “meeting educational problems under extraor-
dinary and exceptional circumstances” is limited by regulation to
those districts which receive Public Law 81-874 money to meet partial
costs of normal school operation. (Public Law 81-874 funds provide
“in lieu of taxes” money to districts which, because of the presence of
tax-exempt land, need additional money for normal school operations.)
With the inclusion of Indians in Public Law 81-874 in 1958, that law
took care of some of the basic support money heretofore provided by
Johnson-O’Malley. Yet the policy of the Bureau continues to '?lace the
tax-exempt status of land as the prime determiner of Johnson-
O'Malle cligibilit{irather than educational need.™

The Johnson-O’Malley money not used f~r basic support (operation
and maintenance) is used to provide lunches, transportation, adminis-
trative costs and—occasionally—special instructional services. Twenty
to twenty-five percent of Johnson-O’Malley expenditures are for school
Junches for Indian students, as compared to 3.8 percent of Title I,
ESEA, expenditures for feeding programs. About 5 percent of the

® BIA Branch of Public School Relations,
™ H. Rept. 864, Mar. 2, 1934.

% Indian Affairs Manual. 62 JAM 3.8.

% Indian Affairs Manual, 62 1AM 3.28.
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annual expenditure is for administration, an amount generally in line
with expenditures for administration under the ESEA. Indian Edu-
cation directors in State departments of education which hold John-
son-O’Malley contracts are paid out of the Johnson-O’Malley appro-
priation. The Bureau reports that in 1969, it budgeted 30 percant of
the funds for “special services.” . .

In some States, special services means providing bus service for
Indian children. In others it means buying volleyball standards and
tumbling pads. Some use it to pay off the mortgage on a bus, increase
teacher salaries, or hire attendance officers. In o few cases it is used to
hire teacher aides and provide libraries and study halls for Indians.
There is no detailed accountability of the use of the money.

Today, 35 years after it was originally adopted, it is still highly
uestionable 1f the Johnson-O'Malley Act is fulfilling the intent of
ongress. It is true that more Indians are in public schools, but it is

doubtful if the needs of these Indian children are being met any more
than they were 35 years ago.

Conflict with Public Law 874

One of the main problems with the act has been the conflict between
it and Public Law 874. Public Law 874 provides funds for school dis-
tricts which educate large numbers of children whose parents live or-
work on tax-exempt property. The law became applicable to Indians in
1958, and since that time, school districts educating Indian children
have received compensation for the nearby presence of tax-exempt
reservations. :

Congress never intended that duplicate pt:‘yments should be made to
the same school for the same purpose by two different Federal agencies.
But often, both Public Law 874 and Johnson-O’Malley money do just
that. The Federal regulation permits such use of Johnson-O'Malley
money when Public Law 874 funds are insufficient for general school
operations.” Few local administrators are likely to admit they have -

. enough money for normal school operations when they know they can
get more, and thus Johnson-O’Malley is continually drained for nor-
mal operating budget purposes.

Dr. Alphonse Seﬁnger of the Northwest Regional Educational Labo-
ratory testified before the subcommittee that he had encountered at
least ‘one principal who admitted giving passing grades to Indian stu-
dents only to keep them in school so the district could receive Johnson-
CO'Malley money. Officials from two different schools told Dr. Selinger
there was very little they could do for Indian children, so they kept
them ir the school for the additional funds they brought into the
system.”™

Generally, though, the regulation limits Johnson-O’Malley funds
to districts not qualifying under Public Law 874 and to those Public
Law 874 districts in which there are “educational problems under
extraordinary and exceptional circumstances.” (To qualify under Pub-

82 TAM 8.27.
* Hearings before the Senate Subcommittee on Indian Education, pt. VI,
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lic Law 874 a district must meet & 3-percent impact requirement and
have & minimum daily attendance of 10 federally connected pupils.) ™
In practice, the money is used as a budget-balancing device for those
distriots receiving Public Law 874 money. Johnson-O’Malley makes up
the difference between a district’s education exper.ditures and its reve-
nues after Public Law 874 has been included.’

When Public Law 874 became applicable to Indians in 1959, the
Johnson-O’Malley budget suffered considerably. The 1959 Johnson-
O’Ma.lle{la ropriation of $7,953,000 was cut to $¢ million in 1260.
Although Johnson-O’Malley and Public Law 874 scrve different func-
tions, Public Law 874 was, and coatinues to be, interpreted by BIA
officials as replacement money for Johnson-O’Malley.

The problem with a schcol district replacing Johnson-O’Malley
funds with Public Law 874 aid is that there is no guarantee the Public
Law 874 money will be used to benefit Indian students. Such money
goes to the school district itself, and any bereofit received by Indian
children would only be indirect. Johnson-O*Malley funds, though, are
sup to aid only Indian children.” .

nlgress also has no control over the use of Public Law 874 money.
School districts apply it in their operating budges as they see fit. The
Federal Government is prohibited from setting standards for its use -
or requiring, for example, that it be used for special Indian needs.

Eacludes Many Indians

A most important problem with Johnson-C’I[alley is that, as %t;es-
ently administered, it excludes from participation tndians who have
left the reservation. Thousands of such Indians now live in urban
areas, where Indian children attend public schools, Their needs are
being ignored just as much there as in rural arzas. In Minneapolis,
Minn., for example, an estimated 10,000 Indians iive in the city. The
Indian dropout rate in the city’s public school system is more than
60 percent.” Some 45,000 Indians live in Californisa cities.™ The Indian
dropout rate in some public schools there approaches. 70 gercent."
Most urban school districts are not eligible for either Johnson-
O’Malley or Public Law 874 because the Indian pazeuts do not live or
work on tax-exeexz&p reservations. Thus these Indians are not eligible
for the special-needs funds Congress intended for them. .

A special case exemplifying Johnson-O’Malley problems can be
found in California, where some 80,000 Indians are now without
Johnson-O’Malley assistance. The first State to enter into a contract

% Impacted areas legislation report and recommendation. Loy ‘enate Subeo
?9'5'5‘% g%:g?faeaas"” b‘yl the UAS. rpuunmt of Health, mw n%‘ W‘cl!m':mll"t
W Interview with Charlss Zellers, BIA Asslstant Commissloner fir Edceation, May 23,

1969,
7148 Stat. 596 (Johnson-O'Malley Act). .
m"g{?nu%%asnte plan for the education of Indian childrax; X'n .~ota Department of
1+ o0, N .
® “The Bducation of Americsn Indian : An Evaluation of the Litz siure,” Brewten Berry,

. 25.
e, p. 99.




BEsy
iy,
. b’Lg

42

with the BIA under this act, California has since had its Johnson-
O'Malley program phased out. It was completely terminated in 1958.

The reasons for the withdrawal of services are many. Many people,
including BIA personnel, were under the impression that the term:ina-
tion policy espoused in the midfifties would lead to termination of all
Indian aid policies, and California seemed as good a place as any to
start cutting programs. There were some who claimed Indians were
already recelving an adequate education in California without Federal
funds. Others were led to believe—falsely—that Public Law 874 and
Public Law 815 would adeqguately replace Johnson-O’Malley funds.
Then in 1953, California’s annual Johnson-O’Malley funding of $318,-
000 was reduced by $50,000. The California appropriation was reduced
another $50,000 every year until by 1958, nothing was appropriated.

Noting such evidence as the fact that California high schools with
relatively large Indian enrollments have dropout rates three times
higher for Indians than for non-Indians, California has sought the
return of Johnson-O’Malley money. California educators have argued
that many Indians have educational problems requiring special atten-
tion and that Pubiic Law 874 has not replaced the need for Johnson-
G'Malley funds. But the BIA appears to be following a policy of
“once withdrawn, always withdrawn,” and thus California Indians
con(r]inue without the moneys for programs to meet their special
needs.®!

Three other eligible States west of the Mississippi are not under
Johnson-O'Malley State contracts. Oregon terminated its contract
after being led to believe that Public Law 815 and Public Law 874
would take care of the education of the Indian, and that the BIA in-
tended to terminate all services to Indians shortly anyway. Utah
terminated its contract because officials felt the State could get more
money under Public Law 874 than Johnson-O’Malley.*

In 1969, Wyoming sought a State contract for its Indians, but has
heen unable to get approval from the Bureau’s Washington office.
Wyoming schoo] officials claimed their plan called for liaison people

"between Indian communities and school districts to assist in develop-
ing better relationships between the two groups. The Wyoming State
education superintendent said the BIA completely rewrote the State’s
proposed plan, and that the “watered-down” version offered in its
place was hardly worthwhile.®® Bureau officials have indicated their
reluctance to give Wyoming Johiison-O’Malley money because they
contend that Public Law 874 money is adequately serving the needs of
Indiansin Wyoming public schools.®

Complaints are innumerable regarding the administration of John-
son-O’Malley. For one thing, the Jevels of aid are extremely uneven. In

®u A Johnson-O'Malley educational progrum for California Indians, State Advisory Com-
ml;s{gll: on Indian Affairs, June 1967,

d.
s Interview with Wyoming State Ruperintondent of Education, June 1969,
% QOp, cit., interview with Zellers, .
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1067-68, Alaska received $69¢ per Johnson-O'Malley pupil while
Oklahoma received $37. Arizona received $236 per pupil while neigh-
boring New Mexico received $135. Even within States, the levels vary
greal:F . In 1966-67, Santa Fe County, N. Mex., received $310 per John-
:on-O’;!Ialley pupil, while McKinley County, Galh:g), N. Mex., re-
ceived $41. Acco to Dr. Anne M. Smith, anthropologist and
author of “Indian Education in New Mexico,” “It has not proved

‘b’l’e to discover on what policy basis the allocation of funds is
made.” *

One State, Arizona, has been reducing State aid to districts which
receive Johnson-O’Malley funds. Several States were doing the same
thing with regard to Public Law 874 money, but ths courts ruled
against the practice. (See, for example, Skep v. Godwin, 280 F.
Supp. 869, 1 2 BIA officials are hopeful the Arizona legislature will
resolve the problem before court action is necessary. .

Poor acoountability

A major problem with the Johnson-O'Malley program is poor ac-
countability of the funds administered. The legislation requires the
State or contracting district to submit an annual report showing ex-
penditures, but far too often these reports are summary and unde- -
tailed. Except for a school enrollment data form, there 1s little um-
formity in reporting techniques. One State, for example, will report
transportation expenditures under basic support, whereas another
State will report such expenditures under special services. In neither
case is an explanation of the lSurpo& of the transportation given. The
s[;ecial services sections are almost entirely devoid of meaningful ex-
planations of the services provided. '

The reports also provide no evaluation of the previous year's pro-
grams. There is apparently never any attitudinal or achievement test-
ing to test the eflect, if any, the Johnson-O'Melley programs in
particular school districts are Laving upon Indian students.

Utilising the amendment

The Bureau of Indian Affairs has not been particularly creative in
using the expanded contractinq authority ’Franted by the 1936 amend-
ment to the act for educationa. grm?ects his amendment authorized
:}xe Buxﬁmu to :g}rlxtract Jodhnson- falley projects with teSl;a.l.‘e; universi-

ies, colleges, schools, and apprapriate State or private corporations,
agencies, and institti:ions. In tﬁxe ast the amendment has been used for
such contracts as those with: (1) The Idaho Elks Rehabilitation Center
at Boise for the care of Alaska native children in specialized schools;
(2) The Utah School for the Deaf and Blind, for its Indian patients;

% Anne Smith, udian Eduestion in New Mexzico, University of New Mexico, 1988,
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and (3) The Salvation Army Booth Memorial Honie at Anchorage
for the care of native children and eligible adults.

In recent years, the contracting authority has been used for more
innovative programs. Johnson-O’Malley money went to the Rough
Rock Demonstration School, for example, since it was a nonprofit cor-
goration. A contract was negotiated with the University of Alaska to

evelop a model of a cultural and educational center for Alaskan
natives. And most recently, a contract has been negotiated with the
United Tribes of North Drkota, set up as a nonprofit corporation, for
the operation of a training center.** :

Lack of Indian participation

Johnson-O’Malley is supposed to serve the needs of Indian studen
but Indians rarely get an opportunity to dacide how the money shoul
be spent. The proposals are usually drawn up by school administra-
tors of white, middle-class back%ounds who direct the money toward
general school operations or gro lem-solving techniques which migll:t
work for the middle-class stu ent, but not the Indian. The people who
are affected most by the law have little to say about how the money
should be used to help their children. ' '

New approaches by the BIA

In recent yea:athe Bureau has looked at Johnson-O'Malley a little
more imaginatively than in the past, and has funded & few programs
which deal mare specifically with the needs of Indian students. A
home-visitation program in Oklahoma, for example, is working to
improve relations between the Indian home and the school. A night
study hall for Indians was established in Nevada. Teacher workshops
designed to help teachers in dealing with the special needs of Indian
students have become more common. A. resource center which sends out

. a circuit rider is now operating in Alaska. In an attempt to get away
from the institutional boarding school concept, Johnson-O'Malley
money is also being used to set up & home boarding program so that
students can live-in with families. Bureau officials also have their

. sights on Jonnson-O'Malley kindergarten Jprogra.ms a8 well a8 model
gchool programs for each State with a Johnson-O’Malley contract.

To streamline Johnson-O’Malley procedures, the Bureau tries to
confer regularly with State education officials so that the States can
share information and hear new Johnson-O’Malley approaches. T'wo
field men, one in Albuquerque and one in Aberdeen, devote a good
share of their time to working with State directors and tribal groups in
helping them formulate the best possible Johnson-O’Malle bu%

'The field men are also to meet with tribal groups and consi

their recommendations for Johnson-Q’Malley usa, ureau offic

report that fundin%efor this kind of activity is low, and that such
activity often has to be conducted on a limitec basis.

_ ® Interview with J. Leonard Norwood, BIA Acting Commisstoner, June 1068.
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Johnson-O'Malley Bducation Coniracts, 1959
Arcs and Sizte
Aberdeen $1, 293, 000
Nebraska 240, 000
North Dakota 810, 000
South Dakota 745, 000
Albuquerque : Colezando 170,000
Angdarko: Kansas 20, 000
Billings 200, 000
" Montans 180, 000
Wyoming 20, 000
—_—
Junean: Alacka 1, 485, 000
Minpeapolis 665, 000
Minnesota 875, 000
Wisconsin L 235, 000
Iowa (Tama) 85. 000
Muskogee 387, 000
Oklahoma 580, 000
Mirgisaippi 7, 000
Navajo - 8,275, 000
New Mexico 1, 655, 0060
Peripberal 1,620, 000
Phoenix . 8, 465, 000
*  Arizona 38, 870, 000
Nevada 95, 000
Portland 870, 000
Idaho 198, 000
Washington 175, 000
Seminole (agency) : Florida 20, 390
Total 11, 552. 000

Norm.—Total number of students, 66, 318,
Souree : Burean of Indian Affairs,

e g aeveme s
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JOHNSON-0'MALLEY EXPENDITURES, BY STATE w:':mnme. FISCAL YEAR 1368
=

“Other  and mainte-
Sarental (basic  Specied Totat
State “3'.'{%.'?; Lunches i"eatl unu:m. services’  expeaditures
........................ oo RIS S0 d]
............. 20, 4,500 000 4030 1%520
10, 200 16,328
.......... s 161,450
50,000
"""""""""""" 73 104,60 H,?cg ,%%
""""""""""" s'm 12,08 m.m
®B5 71,3 198,438
5,308 .68 2,000
4,36 531,48 1,524,870
200900 ... _._.... 274,500
Oklahoma. ... 15,736 163, &k 550600
South Dakota. 456,91 36,25 629, 000
Washington. 2.m 6103 150,025
e — B, nw e
Peripheral itoriesy_ZZ2I200IIITITIC A 020 1,405,876~ 46,000 516363
e R bl
(7 T, 430,031 1,940,975 49,56 6,353,400 1,083,054 9,057,038

1 The remainder of the axpenditures was placed in these 3 general categories and represents a variely of itoms.

Note: The above information was taken from the Stales’ ensual reperts. The cost of lenches and admiskitration wes ia
sufficient detail to provide an accurats breakdown.

Source: Bureau of Indian Affairs.
JOHNSON-0'MALLEY EMROLLMENTS, AND EXPENDITURES, 1967-68

' oM 0N exomilire
State onroliment  expenditure vor papii
:l’:lm... ................................ l;. # - &4‘1’ 3
0N .o ' e,
Colorade. : cton m 142.623 xn
Floridg. ... corcoscacasicresenasossrtse ne 10,328 (1]
JAAN0. covoececectatetconttancstosccsoacsosoacnootsscrces cosrannne 1,402 161,450 168
JOWA. . ceeeneeecaccercecrocaacseneanns .e- 116 $0, 000 31
NSBS..coceeecccccncsacsoancsasassscsssascscs . 91 21,000 al
Minnssota ,5m 253, 000 110
Mississippl eetecmceecescsestetenseenenssrmstanseoe 20 4,500 . s
MONtANg.ceo e occecececececcecerccremcasnce sasacrsoases e 2,300 127,085 5
Nebraske - 75 193,498 o
NOVIOA. oo oeoenceecceaccennecrcrsssscccancssmsacsacaoansmsens 1,585 92, 000 (]
New Mexico. .. . . ll.gg 1,524,870 135
North Dakota o eavony: 1, 274,500 178
Okiahoma cee 14,584 550, 000 8
South Dakots X 4,10 §29;000 150
Washingtor - §,763 150,025 £0
Wisconsin. .. 1,183 189, C00 152
Do Goris CHaveie). a3 Lsigws o
riphersi dorms (Navajo). ... ... ) - .
Oshrin Hospital. 7 7,000 3,000
Total. 2,47 9, 881,5% 1%

Source: Bureeu of indian Affalrs.
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JONRSON-G'MALLEY FUNDS APPROPRIATED FOR FISCAL YEARS 1944-43

Amrunt 3 Amount
Prasl yoor propeiated | Fiscal yoar od
1944 - 020, 055 | 1957 . , 381,
1945, Sl'970,215 1958 ‘;.3‘353.%
Be— % Ll e
1948 Y, 442, 826 | 1961 5, 100, 000
1949 1,636, 847 | 1962 6, 558, 000
1950 2,250,000 | 1963 cosees 7,298, 000
1951 2,503,190 | 1964 7,398, 000
1952 %5‘8,190 1965. ceecuacmncmcenncusnoecescseccnenen 7,898, 000
1953 2,761,109 1 1966 8,648, 000
1954 3,168,5351 1967 9,452,000
1955 . 3,535,430} 1 $, 852, 000
1956, 5,425,475 1969 11, 552, 000
Source; Bursay of lndiss Afisirs,
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C. Johnson-G'Mziley Act

48. The subcommittee recommends—
That each state applying for a Johnson-O’Maliey contract
should be required to submit a definite plar for meeting
the needs of its Indian students.

_Too often the plans rabmitted by States are vague and meaningless,
Specific_ programs are rarelf' outlined, and there appears to be no
concerted attack on the problems of the Indian. State plans should de-
tail the use for which Johnson-O’Malley money will be put, and ex-
plain how the JOM coniribution fits into the statewide plan for help-
ing meet the special needs of Indian students.

49. The subcommittee recommends—
That better accountability and evaluatiom procedures
should be instituted at the State and local levels.

The Bureau of Indian Affairs should require improved evaluation
components at the State and local levels. The only accountability mea-
sures now are & State’s annual report, which vary tremendously in
quality and content. Some uniform data collection technique should
be established, and States should be required to report the results of
their JOM programs rather than just the fuct that such programs
were in operation. .

It is & fair measure of the BIA’ lack of concern for the education

. of Indian children in.public schools that the subcommittee could find
no evidence of any serious effort by the BIA to assure that JOM funds
were used for educational %n:gmms for Indian students, The funds
are given to local public sc districts, which often use the money
for genernl educational purposes rather than the special needs of In-
dian students. The subcommittee cannot emphasize too strongly that
these funds are to be used for the education of Indian children only,
and that the BIA should condition their release mpon that purpose
with proper accountability. e
60. The subcommittee recommends—

That Indians should be involved in the planning, executing
and evsluating of Johnson-O’Malley prograzns, A State
or district’s JOM plan should be subject to the approval
of the Indiar participants.

21
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The Bureau of Indian Affairs, as a prerequisite to JOM contract ap-
proval, should require Indian participation in the planning, execution,
and evaluating of JOM plans. Indians should be involved at both the
local and State levels in formulating the JOM budget request, and in
seeing that the plan is carried out. All proposals and plans must be
approved by those Indians participating.
b51. The subcommittee recommends— :

That technical assistants should be hired by the BIA to
work with local agencies, State departments of education
and Indian participant groups in helping to identify
special Indian needs and in developing programs which
would mect those needs.

The assistants should be Indians whe can serve as special consultants
to the parties involved in order that the best possible JOM contract
can be negotiated. They should not be desk-bound nor assigned to such
:l?e t};& ar ive territory that they are unable to get out into all parts of
62. The subcommittee recommends— '

That Johnson-0’Malley funding should not be conditioned
by presence of tax-exempt land. *

The criteria for approval of a Johnson-O’Malley contract should
be: (@) an exhibited need for programs aimed at s#:=rting the special
needs of Indian students, and ?b) a proposal whick Jetails how those
needs will be met. The presence of nontaxable Indian land should
not have any bearing in deten_nini;xﬁ the eligibility of children for
JOM moriey. When the law origin was passed, congressional in-
tent was for the act to serve primarily those Indians who were “to
& considerable extent mixed with the general population.” That intent
hasnot been fulfilled. :

63. The subcommittee recommends—

That the expanded contracting authority authorized by
the Act’s 1936 amendment should be utilized for the devel-
opment of curriculum relevant to Indian culture and the
training of teachers of Indian students. '

Only in recent years has the Bureau shown some creativity in

utilization of the expanded contracting authority. This amendment

BE

. offers far greater potential for innovative educational projects than

"has been demonstrated. It could be a very good vehicle, for example,
to iraprove curriculum for Indian students, and to train teachers who
will be teaching Indian students. Universities and nonprofit corpora-
tions might be contracted to develop special curriculums which rec-
ognize Indian culture, and to develop and institute teacher-training
Krogmms which incilude & recognition that teachers of Indian students
ave special responsibilities.
54. The subcommittee recommends—
That tribes and Indian communities should be added to the
list of agencies with which the Bureau of Indian Affairs can
negotiate Johnson-O’Malley contracts and that full use be
made of this new contracting authority to permit tribes to
develop their own education projects and programs,

22
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The subcommittee has found that very few Indian tribes and com-
munities have developed educational plans which identify problems
and establish goals. }&ewever, the subcommittee was impressed by the
fact, that Indian communities have a better understanding of their
education needs and problems than the schools that serve them. The
schools rarely understand the Indian community and cultural dif-
ferences, and the Indian community rarely has any influence on the -
school. Johnson-O Malley contracts with Indian tribes and commu.
nities could do much to break down these barriers, and r'=ce the initia-
tive and responsibility for chan% and improvement, iu the hends of
those who best understand the probiems. . _

Johnson-O’Malley contracts with Indian tribes ard communities.
could serve a variety of important purposes. For example, tribal sur-
veys and factfinding efforts to determine educational needs; the devel-
opment of education plans and 1goals; developing effective liaison ba-
tween Indian parents and public scheols; developing Indian educa-

- tion leadership; planning, funding, implementation and evaluation of
special education programs for Indian children in cooperation with
gublic school districts; education programs and projects run directly

y the tribe itself (for example, summer school programs).
The basic responsibility gc;r development of this }>rogram should be
' vested in the National Indian Board of Education. It will require close
- coordination with the development of strong Indian school boards
on those reservations with Federal schools. -

An important and promising precedent for this tribal-contracting
approach has recently been initiated by the Indian Health Service,

e Indian community health representative program is worthy of

. careful study by the National Indian Board of Education to deterinine:
itsapplicability to the field of Indian education. '
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BUREAU OF INDIAN AFTAIRS
WASHINGTON, D.C. 20242
AN REPLY REFER TO: ’ - ' ¢ :

Education ‘ February 22, 1972

Memorandum

To:. All Area Directors
Attention: Education

From:  Director of Education begpéms
Subject: DProgram Revisions - Johnson-0'Malley

The staff assigned to the Branch of Public School Assistance
(Jchnson-0'Malley Program). has been considering some chenges
in operational details.

The Bureau of Indian Affairs Manual, .Public School Contrects,

= clearly states the requirement for Indisn Participation in
School Affairs. If this philosophy is to be fully,implemented,
the initial approval of "JOM" Programs must be at the local
level--in coordination with Advisory School Boards or Indian.
Education Committees. Each LArea must be responsible for certify-
ing as to Indian Participation, adequacy of school distriet tax
levies, eligibility of the district to receive JOM funds, etc.

In the past, copies of the individual school district contracts,
copies of each school district budget, detailed progrems, etc.,
have been furnished to the Central Office staff in Albuquerque.
This office will no longer require ¢opies of all of this type of
information. We will require on or before Merch 15 each year a
budget request and Justification for the second succeeding fiscal
year, using a format similar to the one attached. For example,
by March 15, 1972, we must receive the initial budget request for
Fiscal Year 1974. We will require the form Estimated Johnson-
0'Malley Needs; (1) for each school district; (2) a recap ior
each State; and (3) a combined recap for each Area (if the Area

. serves more than one State).

This informetion will be submitted as the total initial budget
request. Each Arca must be responsible for submitting only
realistic requests, for school districts which meet eligibility
requirepents. If a request appears to be so far out of line
that it cannot stand careful review, the Central Office staff
will contact the Area Director concerned, and discuss the matter.

. - -
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When the Central Office is furnished with budget markings, if
the initial request is to be reduced, each Area will be con-
tacted, and will be given latitude to mekc adjustments within
the Area.

As soon as contracts are signed, Central Office will require a
current form, "Estimated Johnson-O'Malley Nceds," and this will
be used to report planned expenditures for the school year.

No other papers need be submitted to the Central Office until .
the Annual Report is prepared at the end of the school year.

_As & part of this Annual. Report, we should receive either:

(1) a certification that the expenditures were in accordance
with the plan; or (2) a revised report showing actual expenditures.

At the end of the present s¢hool year (possibly as a part of the
Annual Report), we will request basic information on the
effectiveness of the JOM Programs.

In the future, we feel that our budget request mugt present three
basic items of.information: .

(l) Proof that local Indian people did participate as
. decision-makers, in preparation of the JOM Program
for their school district.

(2) Proof that funds were expended in accordance with
an approved progran.

(3) An evaluation of the effectiveness of these
programs--did they accompliish their purposes? What
improvements are suggested for the future?

We recognize the difficulties in this kind of reporting, but will
attempt to require less volume of information, and still insure
that we have on hand enough information to fairly present a budget

.request for sufficient funds to operate a totally. adequate progran.

' If you have comments on the above information, please submit them

to the Branch of Public School Assistance in Albuquerque.

We have now received our request for the special information which
ve will need by February 15.

. ~ \”ﬁk _
. \\\\\\;?ﬁx\sf\uxéfsia-_}&f7\ ‘?FU*S%\——**

- Director of Education Programs
Enclosure T)
. 25 B
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June 26, 1973 .

Memorandum

To: All Area Directors
Attention: Assistant Area Director (Education)

From: Chief, Branch of Public School Assistance

Subject: JOM Contracts

The Department of Interior, Office of Survey and Review Auditors
are in the process of auditing the Bureau's JOM State Contracts.

The Auditors' reports were very critical of the JOM contracts
that have been executed for those states and School Districts
that were audited. Ve were wnofficially inforiced that the con-

. tracts were "too loosely" written to comply with the JOM Act
or needs of the Bureau.

For your informaticn aund guida‘n'ce in negotiating future contracts
with the State, School Districts, and Tribal Groups the following
should be part of the contracts:

General Provisions
Definitions ~
Changes N
Extras ' i
Disputes '
Termination for Default or for Convenience of the Government
Certificate of Current Cost or Pricing Data
Examination of Records by Secretacy of Interior
Examination of Records by Comptroller General
Covenant Against Contingent Fees
Officials not to Beneflit
Workmen's Compensation Laws
Convict Labor
Equal Opportunity
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Special Johngon-0'lalley Programs
Definition
Objective
L Scope
Operation a.nd Programs
Business Service
Payments
Contract Period
Funding orf Contract
Inspection of Prograns

Plan of Cperation
Purpose
Authority
Policy

Exhibits
Johnson-0'Malley Budget Requests
Proposed Contract with School Districts
Certification

Miscellaneous Excevntions
Docurentation of JCM Need to be vart of Contract
Some JO# Contracts have not taken into consideration Carryover Funds
Pre-audit of Contracts - Arezas should take advantage to prevent

exceptions

OMB Circular A-87 -~ regarding Equipment purchased from JOM Funds
JOM Funds used for expenses other than JOM
Audit - Will be conducted by BIA authorized Representative
Ineligible School Districts receiving JOM Funds
Some Districts not taxing at required rate

C(}%’((,L(-thj ( @L&RM

arles A. Ri chmond

APPROVED' . f"

A /,/,¥/( "%// e

Achng ‘Adiinistrator, Indian kducation Resources Center
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DEPARTMENT OF THE INTERIOR
Bure_au of Indian Affairs
' | /3y,

IN PUBLIC SCHOOLS

“ Revision of Part

This notice is published in exercise of authority délegated‘
by the Sccretary of Fhe Interior to the CcmmiSsionét of Indian
Affairs by 230 DM 2 (32 F.R. 13938). |

" Rotice is hereby given .t:hét: it is prop;)sed‘ i:.o.' revise Part 3'3,
Subchapter E, Chapter i, of Title 25 of the Cé&é'of Federal Regula=
tions. This revision is proposed pursuant t; thé authority
contained in section 3 of the Act of April 16, 1934 (484s=a:;‘596),
as amended by the Act of June &4, 1936 (49 Stat. 1458, 25 U.S.C.

S——

T« purpose of thils revision i,s. t:; claxrify the eligibility

require;nenés for educational programs for-.Ix.dian studeﬁts in public
schools to be funded .under these regulations. |

dt 1s the policy of the Department of t:he_ Interior, ivhenever

practicadble, to afford the public an opportunity to participate in
;he rulemaking process.. Acc;ordingly; int:erest:éd 'persons may subnit
m:.:[tten comments, suggestions; or objections regarding the proposed
te\'d‘.sion to the éomissioner of Indica Af,fairs, Attention: Director
of Indian Education Programs, Washington, l;. .d. 20245, within 30

days after date of publication of this notice in the Federal

Register.
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It is proposed to revise Part 35, of Chapter I, Title 25,

of the Code of Federal Regulaticns to read as follows:

A ]

Pact 35 - Ento*lmen* of Indians in ¥Yublic Schools

Sec. -

33.1 Definitions

33.2 Contracts .

33.3 sState School Laws

33.4 General Requirements for Contracts
33.5 Public School use of Federal Property

&
P
Q
Qg%w
Yy,
%

Authority: The provisions of this Part 33 issued under sec.
- 3, 48 Stat. 596, as amended; 25 U.S.C. 454, unless otherwise noted.

§33.1 Definitions.

- Whencver used in this part, the terms definéd in this section
shall have the meaning herein s;ated: .
{a) "sState™ means a State of t@g United States of America or
any subdivision thereof. . .

(b) A “school district“ is the local unlt of school admznl-

PP ,- :.. . , . . o % ,i . R . '_. .'-. .

*a F
et ML }-' BRI oo, 0"

stration as defxned by the laws of the State in which 1t is located.

{c) An "Indian" is an individual who is a member of a tribe,
band, or other organiied groﬁp of Indians; inecluding Alaska Natives,
which is recognized by the Secretary of the Interior as béing

*

eligible for Federal Services. v \
{3} An "Indian Advisory School Board" is a boa*d eI;cted by

Indian parents within a school district to meet with the elected

district school board to assist iﬂ planning for exPenditure'oE

funds received by.the schiool district for education of eligible

" {ndian students.
$33.2 Contracts.

-{a) Contracts may be entered intc under the prdvisions of

29
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t.he Act of April 16, 1934 (48 Sstat. 596) as amended by the Act of &
June &, 1936 (49 Stat. 1458, 25 U.S.C. 452-456) with authorities f@
of & State, or school district, or Corporation for the education
of Indian chi'l;dren, of 1/4 or more r;iegre-e Indién bloodg. ﬁnless
excepted by law, in grades Kindergarten through 12. Monies appro-
priated by- Congress for such purposes can be expendec'l o;xly in
ei.igible public school districts containing large tracts of non=-

taxable Indian-owned land and educating large nu;nbers of eligible

- Indian children, as compared to the total school 'populat::’.q_n.

.._Pla.n, and only if a, sqhool district’s financial need is _proven,

. (b) The contracts may authorize payments for Educational
Programs fa two categories: (1) In support of the basic school
program offered to all students, to meet educational standards

estzblisked within the State, only/ if authorized by the Education

.
R R -"'.; R R .". Jedte v .
. e

after consideration of all income, including income from P L. 874,
8lst Congress (64 Sta_u:. 1100) as amended. 2) In payment for the
costs of providing supplemental programs to meet the special needs
of Indian students, as determined by the Indian Advisoryﬂ Scho;l -
ﬁoard, which may result from the financial status of the:.parents,
6: £zom cultural and language differences, and where Suc;l programs ‘
f‘?e ner;essary s'o that Indian students can benefit from the basic
;chcatioml programs eciually with non-Indian students.

- (e) Prograx;: operations conducted through contracts under

this part must be conducted for the primary benefit of eligible

Indian students enrolled in elig'ible public school districts.

30



contract funds, the contractor sha11 formulate an operational plan

. BESTCOPXAVAHABLE :
§33.3 State School lLaws.

All Indians; as citizens of the State wherein they reside,
ghall be amenable to the school laws of such State. Employees of
ehy State may be permitted to enter upon Indian tribal lands,
reservations, or allotments therein

- {a) to inspect educational conditions or, .
{(b) ¢to enforce the penalties of State compulsory school

attendance laws against Indian children, and parents, or other

persons in loco parentis, except that the provisions of this section

". shall not apply to Indians of any tribe in which a duly constituted

.governing body exists until such body has adopted a resolution

consenting to such application.

833.4 General Requirements foerontracts.

(a) Educat10na1 Plan. To become eligible to adm1nzster the -

'for distribution of contract funds, such plan to become a part of

the contract. c ‘ . . E

(b) Budget Estimates and Revorts. ﬁach contractor"shall
eubmit such budget information as is necessary in order to deter-
mine eligibility to receive funds. This information shall include
estimates of recelpts of funds from all sources, and if supplemental
funds are requested for special need programs, shall spec1£y program

items for which funds from this program shall be expended.

(c) Equal Educational Ovportunities. Contracts shall specify

that all school districts receiving funds under the provisions of

31



— thi; p;rt shall provide educational opportunitiss to all Indian y ’6%%z%%
children within that school district on the same terms and under ¢
the same conditions that apply to all other students. School '

districts receiving funds under this part shall receive ali aid

from other s&urcés to which other similar schooi;.are'entiiled to

recelive. In-no instance shall there be discrimination against .
Indians or schools enrolling such Indians.

(d) Educational Standards. The school district serving

Indian students shall provide educational programs required by
egtablished State standards. |

(e) 1Inspection of programs. Schools in districts receiving

funds under this part shall be open to visits for purposes of

program audit and inspection by duly accredited representatives of

e

< " ~the Pederal governmenc -and the contracting agency. I S R
"o oo’ R XY ’,. PR ‘ ... . - . . ..;...}.. ., ‘ece e "‘:.;.
- . ' ' ee o .-.\.- . ‘. o-. sen® z-.... .]

$33.5 Public School Use of Federal Prooerty.

The use of federally-owned facilities for public school
. purposes may be authorized when not needed for Federal activities.
. " Transfers of title to such facilities may be arranged under the
érovisiong of the Act of June 4, 1953 (67 St§t. 41). :

! R
(2) 1Insurance covering nonexpendable oroverty. When non=

s;pendable Govéfnmenc property is turned over to public school
;uthorities under a pcrﬁit, the permittee shall insure such.
property against damage by fire, windstorm, and tornado in amounts
and with cowpanies'satisfactory to the superintendent or officex in
charge of the Indian agency re%ponsible for the property. 1In case

of damage or destruction of such property by fire, windstorm, or

Q
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" tormado the insurance money collected shall be expended only for

repair or replacement of property; otherwise insurance proceeds

shall be remitted to. the Bureau.
(b) Mz2intenance of Building. The permittee shall maintain

the property in a reasonable state of repair.

(Sgd) Morris Thompson

) _ Commissioner
R . (’0/}

- . ofk _

K%
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DRAFT: GEORGE SCOTT 4/20/74 . : o @
L] .

(‘J‘}.
: @,
® = ‘Proposed Revision Part 33, Chapter I, Title 25, Code of Federal 4/?/67
' %,
Regulation to read as follows: .= . _ ¢
. . ‘
2 “E’ARI‘ 33 == Special Proerzms for the Fducation of Indian Chil.’!renj TeooNrs
. T =~
REVISE: The changing of this Title reflects a more appropriate . .

..direction and intent that even pre-dates the passages of this Act. _l_l'
'i‘urthermore, ‘the Comptroller .General. of the ﬁnited States makes the
point that JOM roney is intended for “Special Programs. "* 2/ The Act
does not limit contracts to Public Schoois only, the Act reads, "with
any State or Territory, or politicil subdivision-thereof, or with any . ‘

St'at.e University, College, or Scheol, or with any appropriate State,

or pfivate corporation, agency. or institution.” 3/ See also the

agreement and judgment in Denetclarence v. Board of Education, U.S. |

. District Court, District 9£ New Mexico, Nc. 8872.

1/ Johnson-O'Malley Act - 73 Cong., 2nd Sess.; Chs. i46-148i April 16, 1934,

3_[ "Administraﬁon of Program For Aid to Public Schocl Education of Indian

Children Being lmproved"”, Report to the Congress, By the Comptroller
General of the United S'tat;es, May 28, 1970.

37 ‘See JOM Act, as amended June 4, 1936.

Section /
33.1 Definitions.

33.2 Contract Eligibilicy.
33.3 Community Participatione.

33.4 General Requirements for Contracts. -

State S{:hool Lawse. 34
Public School Use of Federal Troperty.
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AUTHCRITY: The provisions of this Part 33 i{ssued under Sec. .‘;,

) &8 Stat. 596, as amended; 25 U.S.C. 10554, unfess otherwise noted. C‘%};
g 33.1. Definitions. ‘. . %"_&
T: sacti¥henever used in this part the terms defined in this section . . - ! % :
' shall have #he .l'neauing herein stated.z A
- ..... (a) “State" means a State of the United States of America or e e

o> .« ..

* ° any subdivision thereof, T e e e
E &'_:z-.-n {b). . A "school district™ is the local unit of school administration
as defined by the lauws of the state in which it is located.
-;_(c) An "Indfan® is an individual who.is a member of a.:ribe, band,
or other .arganized group of Indians s including Alaska Natives, which
T . 1s recogniz_e;d by the Secretary: of the Interior as being .eli'gible tor

Federal ServicesEhrouz‘hout the United Statesﬂ

L « - -

' .l.te'\;i;.e: i;xciude "'thrcughout. the Uni;ted Sl:atés." this woulc.l‘

broaden the eligibili:j of .service population but this would not

mecessarily mean funds would be provided. This wbuld_'be limited by

.. the appropriation of funds and the priorities based on guideline for
distribution of funds. ‘ o S

The Lay-Richmond draft contends that this means, ... "liberally

-interpreted; maike it possible to pay fc;f servicés pro'vide.:i to eligible
Indians wherever they .]'.ive." 'Yes, but only wher; Congress iuas appropriated
enough funds and.gp_}_x when_priority' distribution of funding guidelines

has been adheared to. t.

Furthermore, Morton v. Ruiz states ..."We need not approach the
fssue in terms of whether Congress intended for all Indians, regardless
of residence and of the degree of assimilation, to be covered by the

El{fC general assistance program. We need only ascertain the intent of

IToxt Provided by ERI




..(:ongress with respect to those Indian claimants in the case before us. ‘?/,
The juestion, so limited, is whethe; Congress intended to e-xclude from

the seneral assistance program these respondents and their class, who

;;re full- blooded ‘ L;nassimilatec; Indians living in an Indian com;xnzty

near their native reservaiion, and who maintain close economic and
."-.social ties with that reservation.” 4/ Also in the same opinion we

£ind ..."In order for an agency interpretation to be granted deference,

' 2t must be consistent with the dor;g::—essional purpose. Espinoza‘v. Farah

Manufacturine Co., 414 U.S. «=={1973); Red Lion Broad'c‘astinz Co. V. ?CS,

395 U.S. 367, 381 (1969). "It is evident to us that Congress did not '
ftself int:end to limit its aur.horization to only those Indians directly
on, in contrast to those 'near’, the rese‘}:vation, and l:hat, therefore,

the BIA's interpretation must fail." 5/

When the JOM legislation was originally passed in 1934, the Senate Committee
Report stated that the Act was intended to provide assistance for

Indfans in Tthose States in which the Indian tribal life is lareely

bro‘ken ue and in which the Indians are to a considerable extent mixed

with the general nooulation". 6/ The Committee Report then dealt

“specffically with the question of education and indicated that JOM
funds were inteﬁded to. be used in non-reservation areas as well .as in
reservation areas: "The Indians in these sections are lareelir mixed

)
with the white pooulation, and it becomes advisable to fit them into

the general oublie school scheme rather than to orovide seoarate schools

for them'. . ' ) .
&/ See Morton v. Ruiz, 27-1052 -- Opinion, p. 11,

3/ See Morton v Ruiz, 72-1052 -- Opinicm3 pp. 37-38.

EKCSee S. Rep. \5\11, 73rd Cong., 2nd Sess. 1 (1934).
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Recent Congressional intent is precisely the same. In 1972, the

N Senate Appropriations Committee unequivocally directed the Secretary of

--‘the Interior to make "special efforts to make JOM funds available in

.. 1 :1ocations whether or not there are large areas of tax-free Indian lands'". 2/

In the same reert, the Committee "directs that the Secretary prepare a plan

= _ .r_to -assure Bureau of Indian Affairs type services to all Indians in the .-

e

“ United ‘States -- rather than just to those livine 'on or near' reservations".

Because of the specifi'c legislative history set forth above, it would be

i1l1egal for the BIA to limit JOM programs to areas on o;: near reservations.

. . _ ) .
The change proposed in these regulations will not result in any major

shift in expenditures from reservation areas to urban areas. In addition,
‘only BIA - eligible children can be counted for JOM assistanc'e.‘ The

.-

c - question Is, do we follow the intent of Congress or Departmental volicv?

(d) An ™Indian Advisory School Board" is a board elected by Indian

p.a.rents within a school district as described more fully in Sec. 33.3 of
is part to plan, program, review, and evaluate ptogr.ams
for education of eligible Inc!ian students. e e R i eiin

(e) ‘*"Commissioner" means the Commissioner,_ Bureau of Indian Affairs.

_(E) "Basic :suppo:t paymer.zts means p#yment:s made in support of S e
s::l:lool operational costs in order to meet minimum edu;ation;l .s;_ggdard.;. g |
established by the State. ’

(g) "Special and Supplemental' are prog,rams. supp.!.emgntai to basic

school operational programs, and which enable eligible Indian students

to benefit adequately from the basic educational program. .

1/ S. Rep. 921, 92nd Cong., 2d Sess. & (1972).
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(h) An "Indian Corporation' is a corporation which is controlled by ‘:223‘,’
P
. /2
8 ma‘ority of Indians and which 1is chartered under State law or under 7
: . - . ) . N . :96%
““Trib -l authority. Lt <

*“":-*"*"'-;(i-)--'-An--"'Edu-c-ational Plan" 1is a plan for the progran:matic accountability - -

and expenditure by a contractor of funds appropriated for education

.

LK)

.~--20f ‘eligible Indian students under this part. RN PO,

- e te e -
- — o o e e
.

1

E-a-(j) "Educatianal Aoenwﬂﬂeans any state, school district, state

" university ac college, state or federal corpcration, Indian tribe,
- 4ntertribal corporation, Indian corporation, corporation chartered or
created bty an Indian tribe, any public or private Indian controlled

school -or institution.

Revise: To define “Educational Agency" is very essential under this
part. No matter how rational or 'consiste_nt with congressional intent

a ﬁartiéular decision might be, ‘the determination of eiigib-i.lity-canno-t

be made on an ad hoc basis by the dispenser of the funds.

The Adnri‘.nistrative Proceéure Act was adoptea to prdvide, i'.nter alia,
that adminfstrative policies'.affecting individual rights and obiigations ) .
be promulgated pursuant to certain state.d procedures so as to avoid
- the inherently arbitrary nature of unpublished ad hoc determinations. 8/

The addition of .."any public or private. Indian controlled school
or institution,”™ would further advance local contrel and Indian self-
determinaticne.

The Lay-Richmond draft raises a number of questions to this addition.
Why would we want to iimi: expenditure to progr;'ams ope::atéd through public.
school districts? 1Is this not opposed to Indian self-determination?
8/ See, generally, S. Rep. No. 752, 79th Cong., lst Sess., 12-13 (1945); -

EKCH'R' Rep. No. 1980, 79th Cong. 2d Sess., 21- 23 (1946).
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... are 100% Indian students, who else would be more qualified to receive <

~ «oitiyuiThey.also say; that money appropriated under this particular line . :.

-~1s obtained from the Appropriations Committee. Then the only change - ...

.. . -Go

Since most public or private Indian controlled schools or institutions

-

o

assistance under JOM?

o e

)
)
)
2
Z
-o--% T
item cannot be used for another purpose, unless specific authority ?4

-

_fhﬁt'needs to be made 1s a simple request from the Office of Education

?rdgféms;'Bureau of Indian Affairs to cover other types of institutions,
as defined under this part. ) ..

Is it not a fact; that ali contract schools would be funded by a line
item in tke BIA Education appropriition and must also follow the regulations

and guidelines fer funding under JOM? I de not see where a contract school

could receive full funding under JOM unless the regulation so stated.

I would like more specific fnformation on the number of denominational
schools "on or near'" reservations as expfessed in the Lay-Richmond draft
before commenting on this point.

§ 33.2 Contract Eligibility.

(a) Contmacts mé& be.éntgréd'ihtb under the éibvisioﬁsvbf éhe Act of
April 16, 1934 (48 Stat. 596) as amépdgé by the Act of.June 4, 1936
(49 Stat. 1458; 25 UeSeCo 452-456) with authorities of any "educationﬁl
agency' for the education of Indian'chiléren, of 1/4 or more degree

Indian blood, i gre-schoo%'through grade 12, Monies can be expended

[?ndy by an Educational Aqencv}with an eligible Indian enrollment and who

Q

are recognized by the Secretary of the Interior as beiné eligible for
Federal services becaﬁse of their status as Indians. i |

Revise: Under this part, eligibiliéy for service is exc;nded to
include "pre-school” students. My.firsc comment would be to take

axception with the Lay-Richmond fceling that JOM funds are intended for

. 39 )




K BEST Copy AVAILABLE 7

). public schools only. JOM is intended for the education of Indian children

r .

and not intended for public schools;.

Furthermore this change would avoid duplication with Litle IV, which is

- H * A . .
ARSI Pl L iar larne DI

limited to “elementary and secondary programs'. 9/ The 1in1tution as

to grade twelve is found in subsection 33.2(a) of the 1976 Proposed Rules

L4 n.. Vol .

and is reasonable in light of the existing BIA assistance for post-'

a secondary education.

s .. - e o . - - f.abi.- ﬁ-aq ~ e

The provision permitting the expenditure of JOM funds outslde the

formal school system is necessary, because it gives parent groups'autonomy
from the local schcol system, and reinforces the President's message on
July 8, 1979, on self-determination.

{b) The contracts may authorize payments for Educational Programs in

" two categories in thelgollowing oriorith) (1) In payment for the costs

of.providing supplemental programs to meet the special needs of Indian

students, as deternined in the Indian Advisory School Board, which may
result from the financial status of the parents, or from cultural and
language differences, so that Indian students can benefit frcm the basic
educational programs of a school district equally with aon-Indian students.
(2) 1In support of the basic school program offered to all students, to
meet educational standards established within tne state, oniy if authorized
by the Education Plan, in writing, and only under extraordinary or T
exceptional circumstances., The contracts may authorize-payments when:

(a) evidence of a reasonable tax effort; (b) exhaustion of all other

sources of financial aid, including PL-874 (c) additional costs.incurred

by the school due to isolation factors;izd) a certain percentage (85%)7]

2, See, 20 U.S<Ca §2‘55 aa(a}‘. : -.

Q
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of eligible Indian enrollment. Such payments will not be made unless a

school district's financial need is proven, aftz: consideration of ali
*4ncome, including income from P.L. 874, 8lst Congress (64 Stat. 1100} as

. -..amende dy ‘and only if there is evidence of reasonable tax effort by the - e e

school district) The Area Director mav recormrrend to _the Cormissioner

.**:'that an exception be made to this recuirement at the reguest of the

T 'Inéién Advisorvy School Board and with submission of proaf that the school

“‘cannot operate efficiently without using basic support funding from this

Act, ..
Revise: A major disagreement with the Lay-Richmond draft is placing
#Special and Supplemental’ programs as having the first priority and

“basic support payment" second priority. I base this change on the,

following examples:

«= " .{1) This complies with Natonabah v. Board of Education, 355 F. Supp.
- . 716, 726 (D. N. M. 1973), holding that, except under exceptidnal
circumstances, Johnson-0'Malley funds msut be expended for the "Special

Needs* of Indian children.

{2) Agreement and Judgment in Denetclarence v Board of Education,

UeSe ﬁistrict Court, District of New Mexico, No, 8872, The agreement

"refers to the fact that JOM funds must be used for sunplemental, snecial

programs and not for ceneral aid. (See, Section 13 through 19). Thﬁs

the Agreement affirms the holding in Natonabah v. Board of Education, 355 F.
: !
Supp. 716, (District of New Mexico, 1973). Again it is significant that

the Department of Interior (i.e., the BIA) signed this Agreement, thareby
ratifying the uses to which Johnson-0'Malley funds must be put.
(3} GCAOYs review conducted in Arizona, New Mexico, and South Dakota,

found certain JOH program funds were used for normal maintenance and

Full Tt Provided by ERIC.
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enti:lement basis whizh did not con;ider the abilizy of the schoo]:
districts, the counties, and to some extent, the State to meet all s
or & po.rtidn'of the costs of thesc operations. As a result, funds were
Y239 ded "to counties and school ‘districts in Arizoua where needs may mot . .-f. .
have existed anJ the funds may not have benefited ir.»iian ;:hildren from

“resérvations but rather, may have reduced the local cost of educating
.all: other children attending the public schools. i0/ The formula method
for ‘deté'miini'.'ng the amount of Federal ﬁ.nax..‘:ial assistance under the JOM
program essentially eliminatec} én‘y consid‘erati:‘._n,o" crunty snd school
district support of the school operating costs of educating eligible
Indian children and has resulted :[n. the JOM programs being administered
on an entitlement basis rather-gﬁan on a demonstrated or. actual-need
basis. . ' : ) . |
(&) The Arizona .plan helﬁs i:.liust':rat:'e';:he problems ot; mislabéling
* by reference to a specific set of facts., Nearly $59 million of the almost:'
$79 million in state school aid which was distributed by Arizona to
county districts in 1965-66 was in form a simple flat .gtént: of $170 per
pupil {n ADA. Arizona also has a 4found'ation plan which guarant:.ees an
offen‘_ng of $320 per common school pupil in ADA, and $445 per high school
pupil in ADA, $12 million was paid by the State to local districts under
tts provisions. On the basis of these gross facts, Arizona was labeled
a flat grant state by USQE. BEut Ehis barely scratches the surface in
describing what Arizona actually is tfloing. ,., ‘ -

10/ Report to the Conecress, "Administration of Programs for Aid to Public

~School Education of Indian children Being Improved", by the

Comptroller General of the United States, (ﬁay 28, 1970).
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in Arizoma, the basis for ayarding foundation aid may be simplified
as follows. Common school districts are given the diffe;ence, if any,
betwezn $320 per pupil in ADA and the sum of (1) the amount rzised locally
- -'pe.. pupil i.n ADA at the participation level of ‘taxation and ("’) $170 .

8o -

‘per'pupil im ADA which is the amount awarded under the flat grant scheme. 11/

. XThis is simnlified; actually flat aid olus the local share olus special

s <federzl Indian education funds are deducted from $320 in common school

s.districts and from $445 in hieh school districts in caléulatine the

equalizing zwount. They haven't changed much from 1965-66.

It is unfortunate that this state, which has a relatively small equalization
task, has done so little. Why are‘states such as Arizona, with both kinds
of grants, weluctant to shift to grants which are really. only of an
. equalizing :ature‘.' Why are an.y dollars giver; to rich distriéts whe'n the
..- . poor districts are not yet equalized? The answer must lie in expedience,
es it surely does not lie in fairness.
I believe the argument stated above why “Special and supplement:al
ptograms" shrould have first priority is more than jusbifiable.
(c) amnL funds under this part shall be distributed annually among the
' states and among the educational agencies within each state on an equitable
. basis. (1) A1:1~funds under this. part shall l;e a;;port:ioned among all
.gtates on a substantially equal basis, based upon the number of eligible
students for whom funds are souglt, with allowance being made for the actual
cost of delivering educatiénal services in each state. For the p;.xrpose

of determiming the actual cost of delivering educational services in each

state, the Commissioner shall refer to the average per-pupil expenditure

t
11/ Coons, Clune III, and Sugarman, Private Wealth and Public Fducation (1970)

PP. R17-18.
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of each state. (2) -Absent special or exceptional circumstances,.funds
. under ;his part shall be disti‘ibuted among the educaticnal agencies within
each state so that each contracting educational agency will ‘receive

.« mes

.‘."."épp’tbximaté}‘.y the same amount for each eligible Indian student to be’

served under the contract. Commissiocner may make exception due to the

special cultural, so.cial, linguistic, und educational needs of the
' 4'¢§oui:nunity involved. | - e N
-~——{d) -.Equal education opportunities: ‘(1) COntract:s"shall specify that

all school districts receiving funds under the provisions of this part

ghall provide educational oppc;rt:unities to all Indian children within

that school district on the same terms and under the same conditions that

apply to all other students. School districts receiving funds under this

part shall be managed in such a -way_that:. I.nriian_c_}ti_.ldz;exi receive all aid

from the Stajt:e, and _othe;: prépef sources other than this contract, which

other schools in the district and other schocl districts similarly

situated fn the state are entitled to receive. In no .inst:arice shall

there be discrimi_nat:ion against Indi.ans or échools enrolling'/such Indians.

{2) when informed by a'cgmplaint: or through i:s own discovery that possib‘le

violations of 'I;t:le VI of the Civil Rights Act »f 1964 exist within a

‘school district receiving Johnson-O'Malley aid, the Department of the

Inferior shall, in accordance wii:h federal requi'ir;aments: (1) notify the

Department of Health, Education and Welfare éf thie possible viclation.

.of Title VL and pursuant to the Hemoranda of Understanding between the

Secretary of the Interior and the Sec;:'etary of the Depa;'t;ment: of Health,

Education and Welfare conduct an investigation iato the lmat:t:ers alleged.

(ii) If the report of investigatian conducted. Ly the Department of Health,

O tion, and Welfare in (i) above discloses & failure or threatened .

-
%4

IToxt Provided by ERI



- BEST COPY AVAILABLE =12+
failure to comply with this part, and if the noncompliance or threatened

) noncompliance cannot be corrected by informal means, compliance with this

nspart-may be effected by the suspension or termination of or.refusal to

.se2grantior:to continue financial assistance under the Johnson-O'Malley. : : 7i. Il
“Act or by any olher means authorized by law. As delineated in 43 CFR
;.-.-Part_17. 1, 7.8 and 17.%, such other means may include reference to th:e C e
- :'r'.Dep'artment of Justice with a recommendation that appropriate legal R
-::--proceedings be brought by the United States to seeure comp.lianee or by
formal hearing before the head of the bureau or office -administering the
t:ederal financial assistance, or at his discretion, before a hearing examiner
designéted in accordance with section 11 of the Administrative Procedure '

- Acte The Secretary of Interior may, by agreement with one or more other
Federal depaxrtments, provide for the conduct of consolidated or jdint
bearings as prescribed in 43 CFT Section 17.8(e). . .

(e) Programs conducted through contracts under this part must: be
designed foxr the primary benefit of 'eli.gible Indian students.

€33.3 Cormunitv Particioation.

(z) Parental involvement at the local “level is an important:'means of
fncreasing the effectiveneés of prograns provided by funds under this
‘part. Acc:n:dingly, it 1is the policy of the Comissioner, in regard to funds
- distributed nnder this part, to require the maxi.mum participation by the
comminity affected. Such participation shall include, but shall not be
1imited to, the provisious of rhis section. In the case_lof contracts with
Indian Corporation, all provisions of this part relating';to Indian Advisory
Board shalk be requi.red. ‘ . - .. | .
(b) Each educational agency, receiving funds under this part shali

-

nﬁovide for the establishment of an Indian Advisory Board for each

by \ %5 =
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community affected. All members of each Indian Advisory Board shall be

~ sélected pursuant to subsection 33.3(c) of this part. Each educational

'age.ncyf may expend an appropriate amount of funds for condui:t':ing'el:ec‘t'i'.ons

"70f “4n’ Indian Advisory Board, For attendance at state-widé meetings, | SRR

workshops, board training and for cther reasonable expenses incurred by

-  en-Indian Advisory Board and in the planning, development, evaluation and

.
¢« a -,
K . - .. car e

monitoring of programs fundéd unde;:tixis }kct..

o« gectea g

o SO0

(¢) "All Indian Advisory Boards shall be nominated and selected by
procedures determined by the Indian community affected; ‘such as sanction
by the tribal governing body where'necessary. Members shall be selected

’

be the Indian feople in the community affected, and, vhere the in:ogram
or project will serve secondary school students, Indian secondary school
students. Selection of members shall not limit the continuing part:i.cipa;ion
of the Indian cammunity in the operation. and ;valuat:ion of the program. |

° Each member shall be designated by name and address fn the application.

(@) Each Indian' Advisory Board .shall be authorized to: (1) make an
initial assessmeut of the needs of Indian children 1n.r.he community affécted,
(2) participate in ne’got:iat:ions concerning coqtrécts under thisﬂpart, (3)
participate in.the planning,. development, evaluaf;ion, and monitor’ing of
programs, (4} iEr.ear complaints by Indian students and their parents, (5)
meet regularly with the professional s't:aff serving Indian children and
with the local educational agency, (6) hold all Board m’eeting copen to
the public, (7) have final sign-off authority on ali programs and
expenditure of funds, (8) establish rules for conducting its offices,
and (9) have such additional powers as are consistent with these regulations.

Revise: The exclusion of “community participation'" as genexally
n:fmticed now and or described in the Lay-Richmond draft, guara;cees boc}':

,_.,,,,.,,f.,-_,.hc,}[ control and lack %@ actbuntability. 1In the La‘y.-Richmond
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draft “community participation' is a very weak concept.

There is one clear way to avoid meaningless participatden, obtadn
acceuntability (both programmative and fiscal) and produce.actdai T
z cooperation throuoh the local parental organization. Give specxfmc.;,, el

’ anthority to lolal parental groups and let them determine how the money

. uill be used and whether or not it has been used properly and W1se1y. )

. -I£ a school can deliver what the parents want, they will get their
funds, if not, the parents will use their funds for other educational
programs: (1) their own community programs; (2) contract schools;:
(3) Bureau schools. This is a'built-in,-bilateral arrangement. The
parents and the schools now have mutual dependency (a first; up to now, '
- only the parents have been dependent) -
A great deal of planning in Indian education has always been done with

- the assumption that Indian parents somehow care less about their kids,

. less than other parents, less than local educators, less than the

planners. If you don't reject that, there's not much point in worrying

about Indian education. But if you feject this, if yop have configence

in the interest of the parents, then allow them to make choices. We
don't need ongoxng debates as to school performance. Parents can decide
‘who comes closest to doing what they want, and they can back their

decisions with Johnson,O'Malley funds. There is no doubt that you must

have the imrolvement and cooperation of parents if the Johnson-O'Malley

progran is to represent becth a‘decision and a commitment! |
1 cannot accept the assumption in the Lay=Richmond draft tnat eeo''the -

majority of the.members of the elected school board are Indians', |

Documentation would be needed to back up thelir claim.

I1f we believe in the concept of Advisory Boards, then, they should

amom also be able to approve a need for "égzdc support' and not just "special
S \ ’
e
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of their children, so why shouldn't they decide in both areas?

1.~ .vThe Lay-Richmond draft takes exception and questions the interest of
'the Indian parents and their willingness to participate. They also state:

.Yon che other hand, Mr. Scot:t's proposal seems tc assume that the Indian

¢ @  eve .~ - .o .

-parents want to participate, but are prevented from doing so by the non-
Indian school board. This has not been our experience'. Maybe Mr. L?y ]
, and Mr. Richmond have had unique experiences t;hat 1 have not, but the
'u;ajority of advisory boards have indicated opp'osite experiences. I also 'I

believe in the two-way street system, but my experience has teen that the

elected school boards' way was just about the only way.
If adequate participation of Ind.ién advisory school boards or just '

plain pareents was realized, situations like Hammon, Oklahoma or Duckwater,

. Nevada would not existe
We may mot be able to legislate effective participation or cooperation

"but one thing is obvious -- we must give the Indian advisory school board

every chance possible. ‘ _ .

£33,4 General Requirements for Contracts. .

‘ (a) Educational Plan. To become eligible to administer the contract

funds, the contractor shall formulate a programatic operational plan

for awardimg of contract funds to each eligible cont:ract:or. Such plan shall
become a aprt of the contract. Programs shall be designed to r.nee;:. thé
special needs of India.t.l students, which may result from the financial

station of their parents, from cultural and language differences, or from

other factors. Such funds shall suoonlement, and not suoolant, state

and local funds. Each contract shall require that the use of these funds

will not result in a decrease of state, local or other federal funds for

v "

Indian children which, in the absencé of funds under this part, would be

EKC available for Indian children.
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(b) Budget Estimates and Financial Information. For each school
. distr{ct receiving funds under the contract, the contractor shall submit
** ¢o tk2 Commissioner, or his auchorized representative such bucdget _1nfor-
B t-hatioﬁ"ae‘fistnecessary in order to detemi:-;e eligibility to receive funds. .-
‘ 1f f\;ncis 'ax-:ehs;o_\!lght-for basic sup;éo;t services, the contractor has th.el.
-2 .burden-_oﬁrmeeeing the standards established by 33.2(b)(2), (a,b,d,d).
i ’;'._Ihis information shall include records of receipt of funds from all
".“"tources',' “and’ {f supplemental funds are requested for sﬁecial need programs,
shall specify line items in each school district's proét:am for which -funds
from this program be expended. When supﬁle\;neptal_. funds are sought, full

_ information on programs funded from ather supplemental sources shall be '

furnished. Formal wfit:_ten findings shall be made by the Area Direc-tof
_-and incorparated into the contract. |
Ce) Repo;:tixig. Information shall be furnished by the contractor as
to the type of expenditure for which reimbursement is sought“under the ‘
teme of the contrace. An adequate accounting system shall be maintained
that enables identification of expenditures of funds dontracted for under
this section. |
(d) Edcational Standards; School centrac‘ts. serving Indian students
- shall prowvide :;he minimum educational programs required by eetablished
State stamdards. - - ) .
be given o those imdiuiduals with speeiol owpertice in the areas of
euvlture, m,m&d,mmﬁugp,m. uedmmmqmmnsmcd
ot be o Emetor uader this dets . L

{£) 1Imspection of Programs. Schools or contractors receiving funds

@ 1der this part shall be open to visits for purpu ses of program audit and

\ - 49
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inspection by duly accredited representatives of the Federal government

and the Eont:raf:tiug agency. The contractor shall furnish the Area Director

“ ¥ith"a  detailed report from each participating educational agency, describing

:-- k% the* #ccomplishments during the previous:school year, due before October 15; .

each y’ea'r, vbidz shall contain an evalaution of the effectiveness of the

A

" rw-program. - The Area Director shall addit.program effectiveness.and the
""‘ 2'£’itiahéiél'. expenditure for each such'contract during the first half of - -
"- each contract year. ° ST R . e e e _
(g) Each contract shall include provisions that the-educatinal: agency
will comply in full with the\requirements concerning community participation,
as e.set: forth in subsection 33.3 of this part. | '
'(ll) ‘The contract shall provide that all educational agencies reFeiving
Eunds under this-part w:ul be open to visits and consul't:at:ions by duly-
accredited representatives of the federal govermment, by parents in -t:ixe
° community affected, and by tribal representatives. |
(£) All contracts, recorés, repérts, budgets, budget estimates, plans,
.and other documents pertaining to the administration c;f the program shall
be provided to each ne;nber o_f the Indian Advisory Board by the educational
agency. Such c}ocuments shall be made av'ailabl‘e, upon request, to members
§£ the public lly educational agencies and by local scl;ool offif:ials for .

inspection. Educational agencies and local  school officials shall provide,

free of charge, single copies of such documents upon request.
: /

o
4

£33.5 State School Laws,

State employees may be permitted to enter up’on' Indiafr; tribal lands;
reservations, or allotments if the duly constituted governing body of

ﬂm tribe adopts a resolution of éonsentz, for the purpose of:
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(a) Inspection of educational conditions in the public schools located
. :»'-theréon;- (b)-- to enforce state compulsory school attendance laws against

"Indlan children, parents, or other pérsons in loco parentis..

e e S e e T . LI N :-"J-'..:;z,%:',:."- - Tenn cee
-+ +833.6 Use of Federal Propertw. R

Lo tae R
e mtlttete S0

The use of fgxdetally-owned facilities for public or private school

. ‘purposes may- be-authorized when not needed for Federal activities. Transfer

of title to such facilities may be arranged under the provisions of the
Act ¢f June &, 1953 (67 Stat. 41).

{8) Insurance covering noge:épendable property: When nonexpendable
_ Goverrment property is ‘t:urned over to pubiic or private school authorities

under a permit, the pemi‘t:t:ee shall insure such propert:)} éga:lnst: damage '

by fire, windstorm, vandalism, -snow, and tormado in amounts and with
companies s;isfactory to the superintendent or officer in charge of the
Itidian Agency responsible for t:h:e -propert:y. I.n case of damage or destruction
of such property by fire, windstorm, vapd_alisrng snow, or tornado the
insurance money coll.e‘cted shall be e_xpendéd only for repair or replacement
of property; otherwise, 1.nsur.ance proceeds shall be reﬁxit:t:ed'to' the Bureau
of Indian Affairs. ‘ -

(b) Mafmtenance of Building: The pe_:ﬁzi:tee shall maintain the property
in a reasonahle;st:at:e of repair.consistent with im:en-ded use and educatiopal

! .-

purposes, ) ' . ) ’




P I GD

Umlcd States Departiment of the Interior

BUREAU OF INDIAN AFFAIRS
WASHINGTON, D.C. 20212

IN REPLY REFLER TO: .
i10ffice of Indian : , EMETCDPy ,
Education Programs AVA/LABL )

. April 17, 1974

Menorandum

To: Dr. William J. Benham
Acting Director, Ofiice of Indian E£ducation Programs

From: . Brice L. Lay, Chief, Division of Educational Assistance
Charles Richmond, Chief, Branch of Public School Assistance

Subject: Revised draft - Johnson-O'Malley Regulations

In our meeting with Mrs. Holmgren and Mr. Scott, we reached general
agreement on the revision of Johnson-0'ilalley regulations, except for:

(1) Eligibility
(2) Community (Indian) participation

It was agreed that Richmond and Lay would submit a draft which would
be almost identical to Mr. Scott's draft, except for a full explanatlon
of the recommended wordlng on these two points. :

Attached is a copy of our draft. Wlth the exception of the def1nition°
for eligibility, and refercnces to the formula, our draft is much like

the .initial Ccumittee draft, written with participation by the Solicitor's
Office.

We fcel that the Solicitor can approve our draft for legality..

.. 0/// Z/ 2

Brice L. Lay

;[Z(-é//‘ é vgé——r ()"'—'

Charles Richmond

Attachmeat




. ‘/\/\-’

Q

_— Lo
Vraet

_ BEST £OPY AVAILABLE
It is proposed to revise Part 33, of Chapter I, Title 25,
.of the Code of Federal Regulations to recad as follows:

Part 33 - Enrollment of Indians in Public Schools &¢bjf:;r

33.1 Definitions ;:;%:i dz( 7 g

=

. —
33.2 Contracts ' -a_ff?]ﬁ"‘f—?;:::::;;::f
. 33.3 State School Laws f£2°£4/ L1;,
A
33.4 General Requirements for Contracts _————””’r——_f———

-33.5 Public School usc of Federal Property
3,48 Stat. 596, as amended; 25 U.S.C. 454, unless otherwise noted.
£33.1 Definitions. ' t
Wh;never used in this part, the terms defined in this section
shall have the meaning herein stated:
{a) “Scare’ menas a State of the United Statbus vl Alcsica OO
any subdivision thereof.
(b)Y A hschool district" is the local unit of school admini-
stration as defined by the laws df the State in which it is located.
. (c) An "Indian" is an individual who is a member of a tribe,
band, or other organized group of Indians, including Qlaska Natives,

which is recognized by the Secretary of the Interior as being eligible

for Federal Services. a~i > M\ we-‘*'v'm\ s«-ps SavdiCuas ,

B T i e

(Mr. Scott's draft would add at this point the words "throughout the
Upited States.” ' I.

Then on 33.2 (a) Contract Eligibility, this would broaden the authority
to include contracts to areas other than ''on or ncar reservations."

Following is our analysis of the reasons why we fcel cligibility should

not be broadened beyond present Departmental poliéy:

-
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- '

On the matter of eligibility, there is general agreement that

the existing regulations are too restrictive. A school district establishes

eligibiliey to receive funds, and under present regulations a school district
must contain large tracts of non-taxable, Indian-owned land. This restriction
can possibly make ineligible for JOM services some Indians who are eligible
for other BIA services. In some instances, Indian students might be eligible
to attend BIA operated schéols, but the school district might not be eligible
for JOM funding, because of the above restéiction. |

"Therefore, the draft prepared by the Committee would remove the

.érust land restriction, and would make eligible for funding programs operated

in school districts serving eligigle Indian students. Eligible 1ndian students

Nt;co;\T
would be defined as those residing on or near reservations an%/alégéb%e—éep
RTA

. services because of their status as Indians.

It would secm that Mr. Scottis draft.would, liberally interpreczed.

make it possible to pay for services provided to elipible Indians wherever
they live. |
This would‘;eém to be in conflict with established Departmental policy.
- On Marck 30, 1272, Mr. Franlk Carlucci, Assoclate Director of OMB, ia a letter
to Mr. Harrison Loesch, Assistant Secretary of Interior, state? ..., it appears
controllimg that Indian needs on-reservation are sufficiently gréat that
resources available to BIA should not be dissipated elsewhere.™
In hkir. Loesch's memorandum of April &4 to the Departmental Policy
Cormittee, hé stated, "It appcars that this administration is reiterating
the position the rYresident took in his message to Congress that the Bureau of
Indian Affairs is not to dissipate it's resources elsewhere than to serve the
reservation Indian population.®

| ERIC 54

IToxt Provided by ERI
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In the Prcsidcnt's Messapre to the Conrress of the United States on

new policies and reals for American Indians, July 8, 1970, he states, "The

Burcau of Indian Affairs is organized to serve the 462,000 reservation Indians.,
The BIA's responsibility does not extend to Indians who have left the res-
ervatioﬁ Indians. The BIA's responsibility does not extend to Indians who
have left the reservation, but this point is not always clearly understood.
":.... eseees "In a joint effort the Office of Economic Opportunity and the
Department of Health Education and Welfare will expand support to a total of
seven urban Indian major cities which will act as links between existing
Federzl, State and local service programs End'the urban Indians" cecee ceeee

"I am directing the Office of Economic Opportunity to lead these efforts.”

1, . .

Limitations on eligibility imposed in the draft prepared-by the
Committee seems to be in line with the recent Ruiz (Papago) decision.

In summary, it scems clear that present eligibility requirements
should be 1liberalized, but we should no£ expand this eligibility to go
beyond established policy.

. .M-m a0, S
(d) An "Indian Advisory School Board' is a board elected by

Indian parents within.a school district to meet with the elected districﬁ
school board to plan, review, and evaluate prOgramS and audit the expenditdre
qf funds received by the school district for education of eligible Indian
studengs.
(e) "Commissinner" means the Commissioner, Burcau of Indian Affairs.
(£) "Basic support payments' means payments made in support of

schocl operational costs in order to meet educational standards established

by the State.
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(g) *Special nced programs" arc programs supplemental to basic

school operational programs, and nccessary to enable eligible Indian students
to benefit adequately from the basic educational program.

(h) *"Area Director" n;.eans the director of the Burcau of Indian
Affairs Aréa Office to whom the proposal to contract for the educational
services is presented.

(i) An YIndian (;orporation" is a group of Indians chartered as
a corporation under State law or under Tribal aut.horit:y.

(J) An “"Educational Plan' is a plan for expenditure by a
contractor of funds appropriated .for education of eligible Indian students
in public school districts. | ¥

e i ¢ S LT TR Do i p—y
Pt L I g, Y 50V p vt ST e TS T e Tt aalad SN R s

(2. Mr. Scottts draft would add the following definition:

“wEducational Agency "means any state, school district, state
university or. coliege; sfaga or fef.de-x'al cor_porat:ion. Indian tribe, inter-
.f:ribal corporation, Indian corporation, corporation chartered or cr'e”ated by
‘an Indian tribe, 'an):‘public or private Indian controlled school or instituticn.!
| .He do -not-: feel that an "Educational Agency' can be defined in this
language. We have had lengthy conversations with representatives from the
Soiicitor's Office on this matter. They have now agreed that the Indian

ccontractor does perform certain services connected with education--but they

have not agreed that they are an educational agency. We do not beliee we

need to raise this issue at all and have deleted any further references to
to educational agency. i

Also, Mr. Scott makes referqnce t:o. "ény pub'lic or private Indian
controlled school or institution.!" We had thought that this was to be deleted,

but if not, we wish to include the following commeuts:

b,
e
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Mr. Scottts draft would make it possible to contract funds under
this part for ecxpenditure in private or contract scheools. The draft proposed
by the Committea would limit expenditure to programs opcrated through public
school districts.

The Johnson-O!'Malley Act does provide very broad contracting
authority, and contracts foF law and order, health services, etc., are signed

+ using this authcrity. However, funding for these contracts, other than public
school education, does not come from the appropriation approved for cducation
of Indians in public schools. The appropriation bill each year approves a
line item for education of eligible Indians in public schools -~ and in the
minds of the Congressional committees and the generel pdblic, this is/Johnson-
Ot'Malley' money. However, money appropriated under this particular line item
cannot be used for any other purpose, unless specif@c authority is obtaiped
from the Appropriations Conmittee.

There is also a line item in the BIA education appropriation for
contrect schools. If funds are to be provided under contract for.other than
public school operations, itvwould seem that it should be funded from this

' Iinemitenb |

Another factor should be seriously considered ;- denemiﬁational
schools are generally experiencing financial difficulties. Inéian people,
wﬁose fandilies are closecly tiee to tﬁese schools, want to keep the schools
open. :Indian groups arsc being offered opportunities to take over operation
of these schools under'conCract. These schools receive no tax money, no
state aid, no PL 8§74 payﬁcnts, etc. |

If they apply for JOM funding, they will apply for total funding
«= not supplemental funding. Many of these schools have dormitory facilities,
and the per pupil costs will be very high <= up to $1 million total in some

o
.57 . ,
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instances. There are perhaps, 300 such schools on or near reservations,

. which could serve eligible Indians. If only 25 of thes; schools were fully
funded this year, they could usc the entire JOM appropriation. It would
seem morce logical to continue to fu;d approved contract schools under a line
ftem specifically authorized for that purpose.

MN_H“\"”
833.2 Contract Eligibility

"W"“/

(a) Contracts may be entered into under the provisions of the Act
of April 16, 1934, (48 Stat. 596) as amended by the Act of June 4, 1936
(49 Stat. 1458, 25 U.S.C. 452-456) with authorities of a State, or school

“(‘ L"’ ““1-&\ S
- district, or Indian Corporation, for the education oS/Indian4ﬁuAﬁhnwh of -

I;ﬂL:E:IEE;f"BEEreeIndlan bI‘Béj)in grades Kindergarten through 12.

oy St G P s 0 Mt AT YR R

g A s A

(3. 'hr Scott's.draft, he has extended eligibility to “pre~school
through grade 12."

¥e do not.fegl.that thig can be'éone,'because'ggg-géhpol is not
a part of a public school program. Pre-school programs should be offered,
and can be funded f;om a varléty of.sources (Headstart, Early Childhood, etc.),
but could not be offe;;& as a standard part of the elementary pubiic school
program. Therefore, -we feel that pre-school {pre-kindergarten) services should

be funded from other available sources, and not funded under the budget line

item intended for public schools.) i
- NP WIIELY N g SIN e 0= e -—*W‘WMM Lemer N

e — o b P T

(33 2 (a) Monies can be 4pended only in public schools districts

with an eligible Indian enrollment of at least 3% or 10 Indian students, who
reside within the exterior boundaries of a reservation or who are recognized

by the Secretary of the Interior, in their present place of residence, as

th‘ﬁ~
being cligible for Federal- services becausc of their status as Indians.

M-—v--—"‘ o T e 0 e g ) T -
(#4. This represents a chavge from Mr. Scott's draft, please refer

tolInscrc # 1 on cligibility.)
O

) WSS

=6




BEST COPY AVAILABLE Vra &l

33.2 (b) The contracts may authorize payments for:
(1) Supplemental programs which have been approved by the Indian

Advisory School Board to meet the special needs of Indian students.

|

{2) 1In support of the basis school program offered to all students,

only if authorized in the Educational plan [33.3 (a)] and only under extra-
ordinary or exceptional circumstances. The contract may authorize such

paymenfs only when the school district submits evidence of

(a) A reasonable tax effort L & o/ WM §W

€7y v
{b) Full utilization of all other sources of finaﬂclal ald,

including all forms of state aid, Public. Law 874 payments, etc.
(c) At least 70% eligible Indian enrollment within the school

district, and

- (d). Where applicable, additional operational c§sts incurreﬂ by
the scheel district because of remoteness and isolation factors.
{e) The Area’Director ma& request that the Commissionér Ailﬁﬁ 5asic
support payments in other instances where proof is submitted
thaé-fhe school cannot operate effectively without regieging.
such funds, and if the request is approved by the Indian
Advisory School Board.

M,\‘ s A e T i
(#5 1Insert. The above requirements will be implemented by a

formula (explained in detail in the Manual) which will insure equitable dis=
tribution of funds, by considering variations in per pupil costs, funding
received from other sources, etc.)

— e o St IR gt e k= e A P xR s il
- £33.3 General Requirements for Contracts.

{(a) Educational Plan. To become eligible to administer the contract

funds, the contractor shall formulate an operational plan for distribution of
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contract funds to each eligible school district. Such plan shall become a
part of the contract.

Such funds shall supplement, and not supplant, state and iocal funds.

" Each contract shall require that the use of these f;nds will not result in a
decrease in state, local, or other fcderal funds which, in the absence of

funds under this part, would be made available for Indian children.

(b) Budget Estimates and Financial Information. For each school

district receiving funds under’ the contract, the contractor shall submit to
the Area Directer such budget information as is necessary in order to deter-
mine eligibility to receive funds. 1If fu;ds are sought for basic support
services, the contractor has the burden of meeting the standards established

by (1) 33.2 (a)(e).

- If sqpplémental funds are requested for special need programs,

. shall Speéafy iine items in each school district's program for which fu;és
from this source can be expended. When supplemental funds are soﬁégt; full
information on programs funded from other supplemental sources shall be
furnished. Fbrnal.;;iﬁten findings shall be made by the'Area Director and
incorporated into the contract.

(;) Repgrfing. Information shall be furnished by the school diétrict
~ as to the type of expenditure for which reimbursement is sougﬁt under the texms
" of the cortract. An adequate accounting system shall be maintained that

enables identification of expenditures of funds contracted for under this

section.

(d) Educational Standards. School districts serving Indian students

shall provide educational programs required by established State standards.

(e) Inspection of procrams. Schools in districts receiving funds

under this part shall bec open to visits for purposes of program audit and

ERIC 60
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inspection by duly accredited representatives of the Federal government and
the contracting agency. The contractor shall furnish the Area Director with
a detailed report from cach participating school district describing the
accomplishments during the previous school year, due before zie October 15
each year, and which shall contain an evaluation of the effectiveness of the
program. The Indian Advisory School Becard shall participate in the prepara-
tion of the report. The Area Director shall audit financial expenditurés and
program effectiveness for each such contract during the first half of cach con-
traqp yeare.

_ (£) Equal Educational Opportunities.

-

(1) Contracts shall specify that all school districts receiving

funds under the provisions of this part shall provi:sz educational opportuni-

ties to all Indian children within that school district on the same terms and

. under thc same conditions that apply to 211 other students. School districts

receiving funds under this part shall be managed in such a way that Indian

children receive all aid from the State, and other proper sources other than

S

this contract, which other schools in the district and other school districts
siﬁilarly situated in the state are entitled to receive. In no instance shall
there be discrimination against-Inaians or schools enrolling such Indiang.

(2) When informed by a complaint or through its own h{scovery that

possible vieclations of Title VI of the Civil Rights Act of 1964 exist within

a school district receiving Johnson~O'Malley aid, the Department of the

‘Interior shall, in accordance with federal requirements:

(i) notify the Department of Health, Education and Welfare of the
possible violation of T{tle VI and pursuént to the Memoranda of
Understanding between the Secretary of Interi or and the Sccre-
tary of the Dep artment of Health, Education and Welfare,

recorded at 32 Fed. Reg. 6304 (1967), rccommend that the
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th;.Dcpartmcnt of Health, Education and Welfare conduct an
1nvcstigation into the matters alleged.

(41) If the report of investigation conducted by the Department of
Health, Education and Welfare in (i) above discloses a failure
or threatened failure to comply with this part, and if the non- .
compliance or threatened noncompliance:cannot be corrected by
informal means, compliance with this p#ft may be effected by
the suspension or termination of or refusal to grant or to
continue financial assistance under the Johnsan-O'Mélley Act
or by any other means authorized by law. As delinecated in
43 CFR Part 17.7, 17.8 and 17.9, such other means may include
reference to the Department of Justice with a recommendation

- that apéropriate legal proceedings be brought by th; United
States to;secure.compliance or by formal hear ing before the
head of the bureau o£ offiée'administering the federal financial
assi;tance, or at his discretion before a hearing examiner
desiéﬂéted in accordance with one or more other Federal depart-
ments, provide for the conduct of consolidated or joint hearings
as prescribed in 43 CFR Section 17.8(e).

(g) Thg contract shali provide that authorities of aiI school district
receiving funds under this part shall be available for visits‘and consultation;
. by. duly accredited representatives of the federal government, the contractor,
and the Indian Advisory School Board.
{h) All contracts, records, reports, budgets, program plans and

other documents pertaining to the administration of the program shall be

made available for inspection by the Indian Advisory Zchool 3oard, School

officials shall provide, free of charge, singlc copies of such documents upon




BEST -COPY AVAILABLE . o ——— .

M""N'M,.m‘-ﬂ" -
. (Insert #6. (Mr. Scott'!s draft includes a detailed section on

Community and Parental Participation. Our proposal omits this as a section,

buﬁ provides fer such participation throughout the other sections, for ﬁhese
reasons: o

While there is not great divergence of opinion on this clement,
there does seem to be a difference in philosophy. The Committce draft provides
for tﬁe election of an Advisory School Board, which would work in cooperation
with the elected school board. In many inétances, the majority of the members
of the elected school board are Indian, and in most instances, we believe that
the goals of Luth groups will be the same.

The Comnittee draft requifes Advisory Board approval of programs

for expenditure cf funds for special need (supplemental) programs. The Advisory

Board also has authority to inspect performance under such programs. Further,

. the Committee draft, at the suggestion of the Department of Justice, provides

safe-guards against discriminatory use.of any educational funds.

~ The effectiveness of this participation, under the Committee proposal
will depend on the interest of the Indian parents and their willingness to
;pargicipate.

On the éther hand, Mr. Scott's proposal seems to assume that the

Indian parents want to participate, but are prevented from doing so'by the non-
Indian school board. This ha s not been our exbe:ience. It is doubtful that
effective participation can be legislated or forﬁed--certainly cooperation
must be a two~-way strc?t--ané Indian parents are now more concerned, and
knowledgeable and are pa;ticipating effectively. Forced participation and
belligerant attitudes can oﬁly lead t; confrontation, and to situations like
Hammon, Oklahom;, or Duckwater, Nevada, where over the long haul, Indian
students suffer.

The Committee draft has opened the door for effective Indian parental

b3
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participation--and we fecl that the climate is right for solid accomplishment

1

in this respect.

— o 2y pr
.N——'
o

233.4 State School Laws. State employces may be p ermitted to enter

A WS o

e et Ul i a2 symarc S hantie SEYPPRIY

upon Inqiah tribal lands, reservations, or allotments if the duly constituted

governing body of the tribe adopts a resolution of consent, for the purposes of:
"~ (a) Inspection of educational conditions in the public schools

located therecon; -

(b) tc enforce State compulsory school attendance laws against Indian

children, parents, or other persons in loco parentis.

£33.5 Public School Use of Federal Property. The use of federally-

owned facilities for public school purposes may be authorized when not needed
for Federal activities. Transfers of title to such facilities may be arranged
under the provisions of the Act of June 4, 1953 (67 Stat. 41).

(a) Insurance covering nonevpendable propertv. When nonexpendable

Government property is turned over to public school authori ties under a
permit, the permittee shall insure such property against damage by fire,
windstorm, and torn;éo'in amounts énd with companies satisfactory to the
superintendent or officer in charge of the'Indian égency responsible for the
property. In case of damage or destruction of such property by fire, wind-
storm or tornado the insurance éoney collected shall be expendéd'only for
repair or replacement of property; otherwise insurance proceeds shali be

remitted to the Burcau.

(b) Maintenance of Building. The permittee shall maintain the

property in @ reasonable stat e of repair.
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“*Despite significant improvements in the past decade
and 2 half, the health of Indian peoplestill lags 20 to 25
years behind that of the gencral populstion. The average
age at death amongz Indians is 44 years, about one-third
less than the national average. Infant mostality is nearly
50% higher for indians and Alaska natives than for the
population at largeethetuberculosis rate is eight tirmes as
high and the suicide rate is twice that of the general
population. Many infectious diseases such as trachoma
and dyscntary that have al} but disappeared among other
Awmncricans continue to afflict the Indizn people.

This Administration is detcsmined that the health
status of the first Americans will be improved. In ordar
to initiate expanded efiorts in this area, I will request
the allocation of an addisional S10 niillion for Indian
health programs for the curment Tiscal year. This
strengthened Federal effort will enable us to address
ousselves msre cifeciively to those health problems
which arc particularly important to the lIndian comr
munity. We understand, for cxample, that azreas of
greatest concern 10 Indians include the preveation and

control of alcoholism, the promotioa of n@nial health

and the control of middle-ear discase. We hope that the
ravages of middle-car discase — 2 particulaily acuie
disease anmong Indians — can be breught under control
within five years.

These and other Indian health programs wiil be
most effective if more Indians are involved in running
them. Yet — almost unbelievably — we are presantly able
to identify in this country only 30 physicians and fewer
than 400 nurses of Ipdian descent. To meet this
situation, we will expand our efiosts to train Indians for
health careers. .

“infant mortulity is neasly $0%2 higher for Indians and Alaska
Natives ... (Newjo, N. M.)

\We

/ 4672
Our new census will probably show that a lareer

propertion  of Amaiica’s Indicns are living off the
rescevation  than ever before in our history. Some
authorities even estimate that niore Indians are living in
cities and towns than arc remaining on the reservation.
Of those American Indians wlo are now dwelling in
urban areas, approximately thwee-fourths are living in
poverty.

The Bureau of Indian Affairs is organized to serve
the 462.000 reservation Indians. The BIA's responsi-
bilify does not extend to Indians who have lett the
feservation, but this paint is not always dearly under-

stood. As a result of this misconception, Indians living in

urban ureas have often lost oul on the opportunity 1o
participate in ~ther pregrams designed for disadvantaged
gronps. As a first step toward helping the vrban Indians,
I am instructing appropriate officials to do all they can

to eastre that this misunderstanding is corrected.

But misunderstandings are not the most important |
prodlem coafronting urban Indians. The biggest barrier
faced by those Faderal, State and local programs which
are trying to serve usban Indians is the dif€iculty of
locating and identifying them. Lost in the anonyasity of
the city, often cut off from family and friends. many

urban Indians are slow to establish new community ties.

Many drift from neighborhood to neighborhoed: many
shuttle back and forth belween reservations and urban
areas. Language and cultral dificrerces compound these
problems. As a result, Federal, State and locadl progsams
which are designed to help such pessons often miss this
most deprived and least unde.stood segment of the
urban poverty population.

This Adniinistration is already takirg steps which

-will help remedy this situation. In’ a joint effort, ‘the

Office of Economic Opportunity and the Department of
Health, Education and Welfare will expand support toa
total of seven urbzn Indian cemters in major cities which
will act as links between existing Federal. State and focal

. service programs and the urban Indians. The Deport-

ments of Labor, Housing 2né Urban Development and
Commerce have pledged to cooperam with guch ex-
perimental urban centers and the Bureau of Indian
Affairs has expressed its willingness to contraet with
these centers for the performance of relocation secvices
which assist reservation Indians in their tramsition to
urban employment.

These cfforts represent ap important beginning in
recognizing and alleviating the severe problems faced by
urban Indians."We hope to learn a grest deal from these
projects and to expané our efforts as rapidly as pessible.
[ am directing the Office of Economic Opportunity to
lead those eftorts. :

65
.




United States Department of the Interior - -
~ OFFICE Or THE SECRLETARY
WASHINGTON, D.Q. 20240

- T B . &.

] . . . ;.c .,4
- o APR 4872 - ey
‘ .« . * s 4‘/
o ‘ ' . S R W e 4%9
?cmoro.ndum : . Lo e e (é"
. ' : : . NEYI S .o
Tos - ' ~Departwental Policy Conm1Ctoo . ' o

Undaxr Secretary
Assigtant Secretary = Program Policy

\4; '~ Assistant Secretary - Managzeonank nnd Budget ,
. . 5/'
From: Asaistant SForecary ~ Public La Managamant

|ubject: ?olicy Deciaicn Neaded on Clien 2 to be
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The Asseciato bir&htor of OHD has jnsu'a&dressAﬁ the
aunclosed letter of March 30 xo me on the above subject.

I aw calliag this to your a::entiou as it bears directly
on my memorandum of December 29, 1971, to the Policy

 Committee on this same swbject. IT appears that this

Administration s .ciiaiaving the position The President
toox Iin his messaga to Congress that the Burasu of Indian
Affairs is not to dissipatae. ifs_resovrces elsewhere_than .
ko serva the rsservation Ia&ian populataon. . o
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‘Honorable Harrison Loescii. S T LA .
' Assistant Secretary of Interior 4 ST C.
Washington, D.C. -20240 e ) P

° . Dear iMr. Loesch:

. L 4
Federal projects to meget the:needs of urban Indlans’have
reached the stage.where evaluation can becin. This -

. assessment will continue through FY 1973, as conclusions

. are reached on approaches for the futare. So that these
determinations may be made.in an orderly manner, it is

. appropriate to reemphasize assignments of responsibility

- in respect to urban Indians.

"?.As ve recently discussed, the President in his July 8,

1970, Indian ressage was explicit about the policy that

-needs of Indians living in urban arcas arc to be met
through programs designed for disadvantaged groups in

those arcas. The principal effori cited is the OEO Model -
Uxrban Center project, soon to be under evaluation. Tuture
urban Indian programs will result from lessons learned

in the Centexr project. The President stated in his Mefsagc,
"I am directing tine Office oi Economlc Oppoxtunlty to

lead these efforts.” T P ) L

.'.The Pres;dent stated further: '
- "The BIA's rLSPOnSlbllltY doe not extcnd ‘

ot - to Indians who have left- the res ervation, .

..' .. - but this point is not always clearly . :
R . undexrstood. As a result of this miscon- T

.- ception, Indians living in urban areas have - e e

.~ 7. often lost out on the opportunity to T
K purt1c1patc in other programs designed . o

« . for disadvantagedrgrolps.’ ‘As.a first e

step toward helping  urban Indians, I am . ° . - 7

instructing appropriate officials to do

. . all they can to ensurc that Lh1° U
¥ misunderstanding is corrected.':, - 1" -
. . -“ S ‘, R RE TR
] . | . . . 5
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It is particularly important at this time for Federal
officiais involved to take positive steps to ensure that o)
the misconception mentioned by the President is correcte

We -belicve that the July §, 1970, Mcssage envisages no ..
extension of BIA sarvices to Indians who have'left the : -
rcservation,  Without refcrence to RIA legal ay;hority oxr
cligibility of urban Indians for BIA services, it appears R
controlling that'Indian needs on-xreservation are suvifi- .
ciently great that resources available to BIA should not

be dissipated elsewhere. ' .

S
475
“?td%&yf
. Q%

I have asked OEO to inform you of progress in the Urban

Center effort and to .discuss with you any urban prograin
develcpments which might have an effect on BIA programs on

the reservations. I urge the Department of the Interior .

to apprise OLEO of ¥Yeserwgtion programs impacting on the

- urban Indian sitpation or\any other information which : -

© 7 might-be useful Eg}OEO in/ fulfilling its lead responsihility_” -
in the urban Indi —. '

el Sincerely, A

. o .. ' . P .‘ . ,’//{, . »
BT SRS /ﬁ’.mdnk C. Carlucci
sl S //hssociate Director -
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One of the most extenaive and comprehensive research programi oa
Natfwe education is in process in Alaska. The Alasks Native nceds asseiasment
progxran is being accomplished through the cooperative ef{forts of the State of
Alaaica, Native groups, studenta and the Bureau of Indian Affairs,

Two programs of self-evaluation and improvement of instruction have
been &ncorporated as a part of the Muskogee Area program of educational account-
abiXiry. The firat, Instrument for the Observation of Teaching Activities, was
oiffcially fmplemented in September, 1973. Preliminary plans call for the
officlal implementation of the second, Performance Evaluation for the Educational
leadex, following an Area wide workshop in March of 1974,

HAIAP (sn acronymn for Navajo Area Languafe Arts Project), a project
to dewvelop relevant second language learning materials for Navajo children, is
in progress on the Navajo Reservation, NALAP materials have been field tested
{n twenty-two schools during the past two years. NALAP is a structual-sequen=
tiak English language program which presents the grammatical structures of English
in & sequence believed to be suitalbe for Navajo children learning English as
thefx second language. The materials, through the use of numerous examples and
meanfng ful activities, help children.to internalize the structures of Engliah by
capitalizing on the thought process involved in language learning rather than
on xote drill and modelemimicry. NALAP, Book I, containing ten units of 86
stroetural objectives has been revised and refined and will be used in over 50
per cent of Navajo Area schools during the 1973=74 school year. Additional units
are also beiung daveloped.

: In the area of research, a pilot project is in existence to determine
sucess of pupils who learn to read initially in Navejo rather than English. This
bi¥fmgual«bicultural program is in operation at Sanostee, Toadleaa, Cottonwood,
Greasewood and Pinon. Navajo is the language of inatruction in thig program.

At the kindergarten and firgt grade levels, most of the instruction is in Navajo
with time set aside for teaching English, At the firat grade level, initial
teating and writing is in Navajo. In the aecond and third gradea, more English
is wsed, av? instruction is used in both languages.

B. Assistance to Pubiic Schoolss FY=1974, $25,352,000; FY=1373,
$27,952,000; increase $2,600,000. The increase consists ofs

Incxease (+) or : : ' S

De:::eane
. Total Total
BAmount: Positions Program Positions Exxplanation
(1) £2,055,000 - 27,952,000 - To provide for ine
. creaged anrollments
4a Johnson O'Malley
assisted public
schools.

(2) + 545,000 - - - To partially offset
cost of living ine
creasges.

+2,600,000 -

Cost Factors Involved in Increases

Q1) Anticipated enrollment increase of 7,500 uudent:a at an average
cogt of $274, per student,
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ment within his jurisdiction under such terms and corditiocs as may be agreed
upon for their use and muintenaunce.
(f£) The contracts authurized under sections 102 and 102 of {kis Act and granis

pursuant to section 104 of this \ct may ioclude provisions for the performance
of persoual services which wonld otherwise be performed by & wderai emnployees /

Provided, That the Secrctary shall not wake uny contract which would fmpui
his ability to discharye his trust responsibilities to any Iudia. tribe or individuafl
. (8) Contracts with tribal organizutions and regulations adopted pursuant £
this Act shall include provisions to assure the fair and voirorn: provision by such
organizations of secrvices wnd assistance to Indians ia tua conaicet and adininis-
tration of prograus or activities under such coutracts.

Sec. 107, (a) The Sccre aries of the Interius and ol IIealtl, Eduecation, and
Welfare are each authorized to perforru any aud ali acls ang t) make such rules
and regulations as reay e necessary and proper for the purpose of carrying out
the provisions of this title.

(b) (1) Within six months from the date of enactmeut ot this Act, the Secre-
tary of the Interior and the Secretary of Hexith, isducation, a..d “Welfare shall,
to the extent practicable, consult wita uationul andé regional fudian organiza-
tions, to consider and formulate appropricie ruies nud regulitions to implement
the provisions ¢, this title.

(2) Within seven mountls from the daic of enac,. . nt of this Act, the Secretary
of the Interior and the Necretary of mealr, Education, and Welfare shall
present the proposed rules and regulations to tie Cominittee on interior and
Insular Affairs of the United States Sepate and Hous* of Representatives.

{3) Within ¢ight months from the date of enactnieus of this Act, the Secretury
of the Interior and the Secretary of Health, Education, und Welfare shall publish
proposed rules and regulations in the Federal Register for the purpose of receiv-
lnx comments from iaterested parties.

(4) Within ten months from the «ate of enactment ot this Act, the Secretary
of the Interior and the Secretory of Health, Education, and Welfare shall pro-
mulgate rules and regulatious to implement the provisions of this title.

{c) The Secretary of the Interior and the Secirel. ry of Health, Education, and
Welfare are authorized to revise and amend any rules or reguiations promul-
gated pursuant to this section: Provided, That prior to any revizion or amend-
ment to such rules or regulations the respective Secretary or Secretaries shall,
to the extent practicable, cousult with appropriate national or resional Indian/

- organizations, and shall pubr.is‘i: uany preposed revisions tn the Federal Register
not less than sixty days prior to the etfective date of such rules and regulations
in order to provide adequate notice to, and receive counuents frow, other iater-
ested parties.

Sgc. 108. For each fiscal yerr durieg which an Indian tribal organization
receives or expends funds pursuaat to & coatract or grant under this title, the
Indian tribe which requested such contract or grant shall submit to the appro-
prlate Secretary a report iucluding, bant not limited to, an accounting of the
awmounts and purposes for which Federal funds were expended, information on’
cvaduct of the program or service involved, and such other information as the
appropriate Secretiary may request. The reports and records of the Indian tribal
organization with respect to such contract or grant shall be subject to audit by
the appropriate Yecretary and the Comptroller General of the United States.

Sec. 109. There are hereby authorized to be appropriated for the purposes of
rection 104 of this title the amount of ¥3.000.000 to tbe Depiartment of the
Iuterior and $2,000.000 to the Departmment of Health. Education, and Welfare
for each of three succeediny fiscal years foliowing the date of enactwment of
this Act.

SEec. 110. Nothing in this Act shall be construed as—

. (1) affecting, modifying, diminishing, or otherwise impairing the sovereign
{mmunity frowm suit enjoyed by any Indian tribe; or

(2) authorizinz or requiring the termination of any existing trust responsi-

bility of the United States with respect to the Indian peopie.

TITLE II-THE INDIAN EDUCATION ASSISTANCE ACT
. Sgc. 201 This title may be cited as the “Indian Education Assistance dct”.

Paxre A—EpCcATION OF IXDIANS IX Prnrrc Scrioors

Sec. 202, The Act of April 16 1034 (48 Stat. 596), as amended, {s further
amended by adding at the end thereof the followinT ncw sectiony:

ERIC 7
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“Sec. 4 The Secretary of the Interior shall not enter into any contract for
the education of Indians unless the prospective contractor has submitted to, and
-fhas bad approved by, the Sccrctary of the Interior, an education plan, which
plan, in tbe determination of the Secretary, contains educativnal objectives
which adenuately address the edneation:t]l needs of the Indian students who 2re.
t0 Ue Doneticiaries of the contract and assures that the coutractor 1s ¢apable ol

SEC. 5. (a) Whenever a school district affected by a contract or contracts for
‘the education of Indians pursuant to this Act has a local school board not com-
posed of a majority of Indians, the parents of the Indian children enrolled in the
school or schools affected by such contriact or contracts shall elect a local cow-

mittee from amon: their number. Snch committee shall ot
& AeVelonent Of, il sdl Itve authorty to approve or (isapnrove, prograws tv
M be CONTUCT—I uluer such contlEict 6t Conlltets, and satil carry out such other
1{ duaties; T UE S0 structurcd, as the Secretary ol the Interior shall by regulation:
"‘U o Proxided, howcever, That, whenever a local Indian committee or committees extul-
4 lished pursiant to section 323(b) (2) (B) (i) of the Act of June 23, 1972 (56 Stat.
233) or an Indian advisory school board or hoards esiablished pursuant to this Act
prior to the date of euactment of thls xection exists in such school distriet, such
committee or board may, in the discretion of the nfiected tribaul governing boudy

or bodies, be utilized for the purposes of this section.

. *(b) The Secretary of the Inuterior may, in his discretion,.revoke any contract
1f the contractor fails to perwit a locul committee {0 perform its duties pursuant

subsection ().

: | TTwSEC, ny school district educating Indian students who are members of rec-

- .ognized Indian tribes, who do not normally reside in the State in which such

.* school district is locuted, and who are residing in Federal boarding facllities for

the purpases of attending public schools within such district may, in the discre-

tion of thre Secretary of the Interior, he relmbursed by him for thie full per capita

eosts of educating such Indian students, )

. “SEC. s There are hercby authorized to te appropriated for the education of

{g_%q'ns pursuaut to this Act $635,000,000 for each of the fiscal years 1015 and

. Sec. 208 After conferring with persons conipetent in the field of Indian educa-

tion, the Secretary, in consultation with the Secretary of Health, Education, and

Welfart, shall prepare, and submit to the Committees on Interior and Insular

Affairs of the United States Sepate aud Houso of Repregentatives not later than
October %, 1974, a report which shall include: .

¢3) a comprehicnsive analysis of the Act of April 16, 1934 (48 Stat. 598),

as amended, including—
/s (A) factors determining the alloc&tion of funds for the special or
ope

£

plemental educational programs of Indian students and current
rating expenditures;
{B) the relationshin of the Act of April 16, 1034 (48 Stat. 590), as
: . smented, to— .
. (1) title I of the Act.of September 30, 1950 (64 Stat. 1100), as
: . amended ; and
- . (it) the Act of April 11, 1983 (79 Stat. 27), as amended; and
) (iil) title IV of the Act of June 23. 1972 (&4 Stat, 233) ; and
. (iv) the Act of September 23, 1950 (72 Stat. 54S), as amended.
. ( a specific program to meet the specinl educational needs of Indian
children who atrend public schools. Such program shall include, but need
not be limited to, the following:
: (A) A plan for the equitable dlstributlon of funds to meet the special
/

.

or suppleimental edueational needs of Indian children and. where neces-
=sary, to provide fenernl operating expenditures to schools and school dis-
tricts educating Indian children: and
(B) an estimate of the coxt of such prozram:
l 3V detailedt lepisiative recommendations to implement the prograin pre-
paned pursuant to clanse (2) ; aml
() a speeific program, together with detailed legislative recommendn-
// tionx, to assixt the development and administration of Indian-controlled
conumunity colleges. : .

Pax? B—PREPARATION OF PROFESSIONALS IN IXDIAN EpUCATION

Sec. 2048, (a) The Secretary iz authoerlzed to establish and carry out a program
- of making grunts to, und contracts with, inscitutions of bigher education aund other

1

i
o
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APPENDIX

U.S. DepARTMENT oF THE INTERIOR.
Orfice oF THE SECRETARY.
: T ~  Washiagton, D.C., August 5, 1973.
1Ton. Henry M. Jackson, . ‘
Chairman: Comonéllee on Interior and Insular Ajfairs, U.S. Sendte,
Washington. D.C. _
Dear Mr. Cuairman: This responds to the request of Senator
Abouvezk. during the June 1 Indian A®airs Subcomomiltee hearings
on S. 1017. &. 'fgm. S. 1812, and S 13843, for 3 lega) memorandusy
outlining the respective resporsibilities of the Federal Governmrx‘
and the &m for Indian education. No one entity—either the Federa
Governmentar the Statos considered collectively-~is salely responsible
for the education of Indians. Rather. the responsibility is ledged with
-+ and exercised by both entities in certaim complicated ways.

L 2HUE STATES' RESPONSIBILITY

The rezponsibility 6f the States with regard to the education of
Indians is to provide. in so far as possible, (he opportunity for Zuch
education, on the stime terms under which public education is made
available {0 citizens generally. In /201 v. Board of Education. 347
U.S. 483, 482 (1954), the United States Supreme Court held that the
opportunity fer public education. *where the State has undertaken to
provide it. is a right which must be made available to a)l on equal
{erms.” Moreover, the courls have long held that the availability of
Federa) Indian schoals dees not justifs “Yurning away Indisns from
the public schools. United States v. Dewey County, 14 F. 9d T+t
(D.C. S. Dak.. 1926), a:i'd sub nom. Dewey County v. U.S. 86 Fd. 2d
431 &E)gb{h Circuit, 1836), cert. den. 79 U.S. 640 (1928) : Piper -
Big Pine School Dist.. 193 Cal. 604, 226 Pac. 926 (1824). IF ¢an be.
fairly stated. then. that in so far as possible. the States have it\gh-/haﬂc
responsilility to educate Indians as they do all of their citizefis. In-
deed, each of the States has bound ilself by statnte to provide this
“universal” education to all eligible studenis. .-

1I. THE FRUERAL RESPONSIBILITY : R

It is important to note. however. that two factors render Stk
education of Tndians on reservations o d ificutt fask. First. reservsiion
land js held in trust for Indians by the United States and therefore is
not subject te local taxation. the nearly universal soyrce of funding
for American public education. Thus, the public education of Tndians
s often a cost. which the States must Jook elsewhere than the Indian

(53)
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communily Lo meet. (In many cases, the States look to the Federal
Government. which cantracts with local educational agencies fur the
education of Indians under the Johnson-O’Malley Act, 48 Stat, 0. s
amended by 49 Stat. 115:%)) )
Second. many Indians live in remote areas of large reservalions.
very far from public School facilities. The combination ot these factors
resnMs in public education of some Indians being a herculean task.

.*.‘Because of the tax exempt statvs of the trust land and frequent sb-

sence of organized public school dictricts. the Burean of Indian Afairs
has assumed responsibility for providing schoals. This Federa] re
spansibility for educating Indians. however, is not tied to any specriic.
primordial statutory or constitutiaml mandate. (Not eyen those tia-
ties which provide for the educstion of Indians specifically impart
this duty to the Federal Gevernment.) This is nol to say that the
Federal Government has any intention of shirking its responsibilities
in Indian educstion. Indeed. it is submitted that the United States has
a strong moral call 1o meet these sesponsibilities. Rather. the point
to be made is simply that the Government's activilies in educating
Indians should be considered as beiayg exercised in lieu of the basic
State responsibilities. This analysis is barne out in practice in that
more than twa-thirds of Indian chidren frum revervation areps are
currently enrolled ju the public scheols.

In addition to consideralions which flow from Indian tiust land
status, snother major factor has resulted in the Federal Government’s
assuming some responstbility for Indisn education: in some cases the
basic eduestion programs oflered bythe Statesto all their citizens are
not fully respomsive ta the special nesds of' Indian students. In sueh
instances, thé Federa! Governmenthas often contracted with State
educational ayencies to provide special programs tailored to meet
Indiens’ needs. Such contracting is generally carried out wnder an-
thority of the Johnson-O'Matley Act.se pivs,

‘The Federal Government discharges its responsibilities for eduesat-

" ing Indian children in the fotlowing rays:

(1) 87.030 Indian students are enrolled in public schosls which

receive financial assistance from the Federal government through

Johnson-O'Malley funding.
(2) 53,763 Indian students an enrolled in day and boarding
schools canducted by the Bureau of Indian A ffairs. .
8) 4.025 Indian students livein Federal dovinitories and stiend
publieschools.
(4) 2:222 Indian students attend Indian-conirolled sehools in
Indian esmmunities. .
(5) 61,000 Indian students 1m:t of whom are also cotnted in
group 1, supra) attending public schools are the beneficigries of
‘ederal “impact 8id" provided o their schools by the Officé of
Eduvestion: addilional resvurcesfor Indian edueation will be pro-
vided through the Department o Health. Education, and We)-
fare by the newly-funded Title IV of P.1.. 92-318.

(6) Tudizn children in public schools throughont the gou})tlg'
whose parents live at the povesty level are provided special edu-
calional opporlunities through tesonrces provided by the Oftice

. of Edueation pursuant to the Elementary and Sccondary Edu-
ca&ipn\)\ c!’ of 1965, :

Sincerely youﬁ, JomsKrr,

Assistant Seeretary of the Interior.

“

o)
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Merorandiun
Tot Acting Director, ©ffice of Indian Fducaticn Progroms

Prosx Coamissioner of Indian Affairs
Subject: Proposed Changes in Johnson~O'tullcy Regulations

The closing deteifor reactiens to the Jolmcon-0tMalley regulations
sias Naechk 15, 1974, 1 am mawing the {ollowing to serve as a
comnitliee to consider tie proposed changes in Johnson~0tMhilley
Regulationss '

1. ®r. Georps Scott, Deputy Director
BIA Educaticn Progresms, Chiiroan
2. MNr. Charies Aicisond, chief
Bxanch o fuklic Schogl Assistence, BIA T
. 3¢ ®r. Brice lay, Chief .
Division of Educational aesiztanco, BIA
&K Dr. Paeter Cacganelif
Divigion of Intermal fervices, BIa

In addition, I will ask & nember of the staff of the Solicitorts -
oifico to sarwe in thic committen, then to can be sure . of their
agproval Of the legality of the changes. -

The counibere will kave as fts concerns the followings

. 1o Study all recommendations apd corments received
following publicaticn o¥ rthe proposed changes.
-2, Comaider the proposed CFR thdnges and the proposed
- BIA sameal chonges 1opether to determtue whether
portions now part of the sapusl abould be oade a
pezt of the CFR.
3. &odrait the proposed CFR and manwal changes, giviag
earciul eonsideration to commencts from 31l sources.
&. Dake svaiidble to all persans or groups who commented
on the proposed changes a copy of the new dralt, and
pive thex sulficient tixe to again respoad.

The commitice s asked £o begin its work as scon as pessible,

Surnace ){ ——-('Q g aa i

Chrcn 500 . )
ol a20 _ Commienioner of Indian Affairs

350 ' ' .

Cozmizsioncr®s &F 74
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United States Department of the Interior

BURLAU oo BNDEAN AFEAIRS .
WASHINGTON, D, €. 20245 . 523}

o ~0, _
IN 1o 0LY RLTER TOS ) . ’o}"q/@
_ /4'45>
3

June 28, 1974

Dr. William J. Benham

Administrator, Indian Education
Resources Center

Bureau of Indian Affairs

Albuquerque, New Mexico 87103

Dear Sir:

We are enclosing for your review and consideration proposed new
regulations for the Johnson-0'Malley Program to replace 25 CFR,
Part 33. This proposed regulation is a result of comments made’
by you and others to our draft revisions of the Johnson-O'Malley
regulations, dated January 2, 1974, OQur purpose in revising
the regulations is to assure that the Johnson-Q'ilalley program
mects the needs of Indian people as Indian people themselves
determine,

In order to submit a revision in time for publication, we are
asking that you let us have your comments, suggestions, or objec-
‘tions to the proposed regulations no later than July 29, 1974,
Please address your remarks to Dr, Clennon E, Sockey, Director of
Education Programs, Enclosed is a self-addressed envelope for
your convenience,

- _We appreciate your assistance in this matter which is of such
great importance to Indian pcople.

Sincerely yours,

s SO

Commissioner of Indian Affa1r>

BUREAU OF INDIAN AFFAIRS
RECEIVED

75 UL 0S1972

INDIAN EDUCATICN RESGURCES CINTER

f"”') co«i-ﬁvr :
. I ERFRR S _ ALBUQUERQUE
\\ '_ .

SR :
‘\\ér\\gii"tk

‘‘‘‘‘
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PROPOSED REGULATION 6/28/74 : Wil epy o

Proposed Revision Part 33, Chapter I, Title 25, Code of Federal

Regulations to rcad as follows:

Part 33 - Spccial Programs for the Education of Indjan Children
Se;tion '
33.1 Definitions.
33.2 Contract Eligibility.
33.3 Coﬁmunity Participation.
“ 33.4 General Requirements for Contracts.
.33.5 State School Laws.

33.6 FPublic School Use of Federal Property. _ X
AUTHORITY: The provisions of this Part 33 issued.under Sec. 3, 48 Stag.
596, as amended; 25 U.S.C. 454, unleég otherwise noted.

"8 33.1 Definitions.

Whenever used in this part the terms defined in this section shall
have the meaning herein stated:

(a} "gtate! means a State of the United States of America or any
subdivision thereof.

(b) A “school District" is the local unit of'schooi administration
as defined by the laws of the state in which it is located.

{c) An "Indian" is an individual either of 1/4 or more degree of

. \

Indian blood or a member of a tribe, band, or other organized group of
Indians, including Alaska Natives, whica is'recognized by the Secretary

of the Interior as being eligible for Federal Services throughout the

United States.
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(d) An "Indian Advisory School Board'" ic a board elected by Indian
parents within a school district to plan, program, review, and cvaluate
programs for the education of eligible Indian students.

(e) "bomnissioncr" means the Commissioner, Bureau of Indian Affaifs.

(£) @Basic support payments" means ﬁéﬁmenms_mggg_in support of -
school operaticnal costs in order to meet minimum educational standards
established by the State.

(g) "Special and Supplemental’ programs are £o me;; fﬂ;hSPecial
nceds of Indian students which may result from the fiﬁancial status of the

.-— parents, or from cultural and language differences, or other factors, so
that Indian students can receive the maximum benefit from the basic
educational program,

(h) .An "Indian Corporation" is a corporation which is wholly coﬂtrolled
by Indian shareholders and which is chartered under State law, under Tribal
authority, or a federally chartered corporation under the Indian Reorgani-
zation Act, 25 U.S.C. §477.

(i) An “"Educational Plan" i; a pIan for the programmatic accounta-
bility and expenditure by an Educational Agency under a contract for the
education of eligible Indian students under this. part.

(j) “Educational Agcncy" means any State, school district, intertribal

corporation, Indian corporation direcily engaged in providing educational

services, or any public or private Indian_controlled school or institution.
.. P —_-—_—'_\’__

- hS ——— e

—

(k) The Johnson-O'Malley Act mcans the Act of April 16, 193&, 48 stat.
596, as amended by the Act of June &4, 1936, 49 Stat. 1458, 25 U.S.C.
§452-454.

(1) "Sccretary" means the Secretary of the Interior.

Q 77 .
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(m) "Arca Dircctor," means the officer in charge of a Burcau of
Indian Affairs Arca Officec.

§ 33.2 Contract Eligibility.

(a) Contracts may be entered into under the provisions of the Johnson-

O'Malley Act with any educational agency for the education of Indian chil-

' .
/

dren in kindergartcn through grade 12.

(b) All funds appropriated for expenditure under Part 33 shall be
upportioned annually among the states and among the educational agencies
within each state on an equitable basis. (1) All such funds shall be
apportioned among all states on the basis of the number of eligible students
for whom funds are sought, with allowance being made for the actual cost of
delivering educational services in each state. -For the purpose of deterwin-
ing the actual cost of delivering'educational sefvices in each state, the
Commissioner shail refer to the average per-pupil expenditure of each state.
(2) Absent extraordinary or exceptional circumstances, funds allocated
for educational agencies shall be apportioned to the agencies so that each
contracting educational agency will receive approximately the same amount
for cach eligible Indian student. The Commissioner may make exception and
authorize a contract with an educational agency having special cultural,
social, linguistic, or educational needs which provide the agency with more
thén the average per pupil sum received by educational ;gencies.

(c) The contracts may authorize payments for educational programs in
two éatcgories in the following priority: (1) In payment for the costs
of providing special or supplemental programs to meet the special neceds of

Indian students, as detcrmined by the Indian Adviéory School Board, which

may result from the financial status of the parents, or from cultural and
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language diffecrences, or other factors, so that Indian gtudents can
receive the maximum benefit from the basic educational programs of a
school. (2) 1In support.of a basic state school program offered to all
students, to meet educational standards established within the state,
only if authorized by the Educational Plan, in writing, and only under
extraordinary or exceptional circumstances. The contracts may authorize
payments for basic program aspects only upon satisfac- ory proof of all the
following: (a) a reasonable tax gffort; (b) exhaustion of all other
sources of financial aid, including P,L. 8i4; and (c) a high percentage
enrollment of eligible Indians.

(d) Equal educational opportunities: (L) Contracts shallISpecify

that all state school districts receiving funds undey the provisions of

this part shall provide educational opportunities to all Indian children

- within that school district on the same terms and under the same conditiouns

that apply to all other students. School districts receiving funds under
this part must insure that Indian child;en receive all aid from the Staﬁe,
and other proper sources other than this contract, which other schools in
the district and cther school districts similarly situated in the sﬁate
are entitle; to receive. In no instance shall there be discrimination
against Indians or schools enrolling such Indians. (2) When informed by a
complaint or through its own discovery that possibie violations of Title VI
of the Civil Rights Act of.1964 exist within a state school district
rece%ving Johnson~0O'Malley aid, the Department of the Interior shall, in
accordance with Federal requirements: (i) notify the Department of Health,

Education and Welfare of the possible violation of Title VI and pursuant

to Memoranda of Undcrstanding between the Secretary of the Interior and

/9
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the Secrctary of the Departmcnt.of Health, Education and Welfarce conduct
an investigation into the matters alleged. (ii) If the report of investi-
“gation conducted by the bepartmcnt of Health, Education, and Weclfare in
(i) above discloses a failure or threatened failure to comply with this
part, and if the noncompliance or threatened noncompliance cannot be
corrected by informal means, compliance with‘this part may be effeccted by
the suspension or termination of or refusal to grant or to continue finan-
eial assistance under the Johnson-O'Malley Act or by any other means
authorized by law. As delineated in 43 CFR Sections 17.1, 17.8 and 17.9,
such other means may include reference to the Department of Justice with a
recommendation that appropriate legzl! proceedings be brouglit by the United.
States to secure compliance or by formal hearing before the heai of the
burceau or office administering the federal financial assistance, or at his
- discretion, before an administrative law judge designated in accordance with
section 11 of the Administrative Procedure Act. The Secretary of Interior,
may, by agreement with one or more othér Federal departments, provide for
the conduct of consolidated or joint hearings as prescribed in 43 CFR
Scction 17.3(0). : :
(e) Programs conducted through contracts under this part must be
designed for the exclusive bencfit of eligible Indian students.

§ 33.3 Community Participation.

(a) Parental involvement at the local level is an important mcans of

increasing the effectiveness of programs provided by funds under this
part. Accordingly, it is the policy of the Commissioncr, in regard to funds

contracted under this part, to rcquirec the maximum participation by the

community affected. Contracts shall provide that this participation shall
ERIC 80
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include, but shall not be limited to, the provisions of this scction.
In the case of contracts with Indian Corporations all provisions of this
part relating to Indian Advisory’ Boards shall be required.

(b) Each ecducational agency having a contract under this part shall
work with the Indian Advisory Board established for each school community
involved pursuant to subsection (c). Each educational agency shall, subject
to the limits prescribed in its contract, make available part of its
Johnﬁon—O‘Nalley funds for conducting elections of Indian Advisory Boards,
for attendance of members of Indian Advisor§ Boards at state~wide meetings,
workshops, board traiﬁing and for other reasonable expenses incurred by an
Indian Advisory Board in relation to its duties and in the planning, devel-
opment, evaluation and monitoring of programs funded ,under this Act.

(c) All Indian Advisory Boards shall be nominated and elected by
. procedures determined by the Indian community affected. Each Board shall
file a copy with the Arca Director of its organizational papers and by-laws,
together with a list of its officers and.membgrs? including their current
addresses. Mémbers of the Board shall be elected by the Indian people in
tl.e community sffected, and where the program or project will serve'
secondary séﬁool students, Indian.secondary school students. Election of
members shall not limit the cont.~uing participation of the Indian community
in the operation and evaluation of the program. )

(d) Each Indian Advisﬁry Board shall be authorized fé;- (1) make an
initiﬁl assessment of the neads of Indian children in the community affected,
(2) participate in negotiations concerning contracts under this part,

(3) participate in the planning, development, evaluation, and monitoring of

programs; (4) hecar complaints by Indian gtudents and their parents,

8l
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(5) mect recgularly with the professional staff scrving Indian children
and with the local educational agency, (Q) hold Roard meetings at least
once a month which are open to the public, (7) approve all pfograms and
expenditures of funds before contracts are concluded with educationali
agencies, (3) establish rules for coﬁducting\iff~ffifings, and (9) have

such additional powers as are consistent with these regulations,

€ 33.4 General Requircments for Contracts.

(a) Educational Plan. To become eligible for consideration to obtain

a contract, an educational agency must formulate an educational plan and
submit it to the appropriate Area Director. Such plan shall become a part

of any contract awarded. Programs shall be designed to meet the special
needs of Indian students, which may result from the financial status of
their parents, from cultural and language differences, or from other factors.

(b) Budget Estimates and Financial Information. Each educational

agency must submit to the Area Director such budget information as is
nec;ssary in order to determine eligibility to contract for thé funds
requested. If funds are sought for basic support services, the contractor
has the burden of meeting the standards set out in 33.2(c).

' This information shall include records of receipt of funds from all
sources, and if a state educational agency fequests supplemental funds for
special ;ecd programs, shall specify line items in each school dictrict's
program for which funds from this program are to be expended. When supple-
mental funds are sought, full informaticn on programs funded from other
supplemental sources shall be furnished. In ecvery case where a contract

is awarded for basic support, formal written findings shall be made by

the Arca Director and incorporated into the contract.

ERIC w
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(c) Reporting. Information shall be furnished by the education agency
as to the typc of expenditure for which reimbursement is sought under the
terms of the contract. An adecquate accounting system shall be maintained

-

that enables identification and audit of expenditures of funds contracted

for under this scction. ‘\‘-\~______

(d) Educational Standards. Contracts shall provide that the minimum

educational programs required by cstablished State standards must be
maintained. -

(e) Staff. 1In contracts where special or supplemental programs are
funded, a provision must be included in the contract that special consider-
ation for the selection of personnel shall be given to those individuals
with.spccial expertise in the areas of Indian culture, customs, society,
history, and language, etc. In these arcas, academic quaiificaticns néed

not be a factor.

.(£) Inspection of Proarams. Educational agencies, including schools

opcrated by them, recciving funds(shall be open to visits for purposes of
program audit and inspection by duiy accredited representatives of the
Federal government and the Indian Advisory Bo;rd. The Educational Agency
shall furnish the Arca Direntor with a detailed report descriling the
accomplishments during the . previous sthool year, due before Uctober 15
each ycar, which shall contain an evaluation of the cffectiveness of the
program. The Area Director shail audit program effectiveness and the
finanéial expenditure for each such confract during the first half of each
contract year. The records involved in any claim or- expenditure which has

been questioned shall be further maintained until final determination has

been made on the questionced coxpenditures by the Conmissioner.
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- (g) Each contract-shall include provisions that the Educational
Agcncy~will comply in full with the rcquirements concerning comnunity
participation, as sct forth in subscction 33.3 of this part; |

(h) The contract ghall provide that Educational Agencies receiving
funds will bc cpen to visits and consultations by duly-accreﬂitcd represent-
atives of the federal government, by parents in the community, and by
tribal representatives. '

(i) Copies of all contracts, records, reports, budgets, budget
estimates, plans, and other documents pertaining to the administration of
the program shall be made available by the.Educational Agency to ecach
member of the Indian Advisory Board. Such documents shall be made available,
upon request, to members of the public by Educgtinnal Agencies and local
school officials for inspection. Educational Agencies and local school
officials shall prqvide, free of charge, single cdpies of such documerts
upon request.

g 33.5 State School Laws.

State employees in those states where P.L. 280, 28 U.S.C. $ 1360 and
25 U.S.C. £ 1311, does not confer civil jurisdiction may be permitted to
enter upon Indian tribal lands, reservations, or allotments if the duly
constituted governing body of the tribe adopts a resolution of consent,
for the purpose of: (a) Inspection of educational conditions in the public
schools located thercon; (b) to enforce state compulsory school attendance
laws against Indian children, parents, or other persons in loco parentis.

\
€ 33.6 Use of and Transfer of Federal Property.

The use of federally-owned facilities for public or private school
purposes may be authorized when not nceded for Federal activities. Transfer

of title to such facilities may be arranged under the provisiens of the
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Act of June 4, 1953 (67 Stat. 41). 4V4'/149(£

(a) Insurance covering nonexpendable property: When nonexpcndable
Government property is turned over to public or private school authorities
under a use bcrmit, the permittee shall insure such property against
damage by fire, windstorm, vandalism, snow, ﬁnd\ngggigg_in amounts and
with companies satisfactory to the superintendent or officer in charge of
the Indian agency responsible for the property. In case of damage or
destruction of such property.by fire, windstorm, vandaligﬁ, sﬁow or
tornado the insurance money collected shall be expended only for repair
~or replacement of property; otherwise, insurance proceeds shall be
remitted to the Bureau of Indian Affairs,

(b) Maintenance of Buildings: The permittee shall maintain the
property in a reasonable state of repair consisfent with the intended use

and educational purposes.
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Memoxandums . enERGUE
ALEUGUERGU
- : TNDIAN EDUCATIGN RESOURCES CENTER
103 JOM Task Force (See Below)

FROM: George D. Scott 685’

SUBJECTt JOM Task Porce Meeting

There are several things I feel we should be comsidering prior to

our meeting on July 29, Please give serious thought te the problems
facing us so that we can be prepared to exchange ideas and recom=
mendations for guidelines, formats, data collection and retrieval
system, reporting formats, and plans for orientation and training
sessions for BIA field staff, JOM Parent Committees and JOM contractors.
In developing these recommendations please keep in mind the JOM
regulations under which we will be operating,

I am asking that Brice Lay's staff compile informstion and copies of
materials used presently by the Area Offices in the administration of
the JOM programe This material will include evaluation forms, monitoring
forms, follow-up forms, criteria for establishment of eligibility for
target populations, cooperative arrangements between the participating
States and BIA Area Offices.

1f you have any suggestions or recommendstions per:zaining to our prior

preparation for this meeting please contact me as soon as possible. Ve
are looking forward to a very productive working meeting.

sppmeeas 17 C L. Seckey 7fisfr&

[ ;
D{mcto:, Indian Educacior’\ Progroms

Ces Richmond
B« Pappan

Pe. Campanelll
E. Holmgrem




